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    PAAST PRRESIDDEENT’SS MESSSAGE
Dear WCLA Members:

My year as the 64th President of the Illinois Workers’ Compensation Lawyers 
Association (WCLA) is quickly coming to an end.  I want to thank everyone who 
has supported me over the past 18 months, especially the many past presidents 
who provided much help and advice, including immediate Past Presidents 
Michael F. Doerries and Wayne L. Newman.  I also want to thank all my fellow 
offi cers, board members and our Executive Director, Nina Albano Vidmer, who 
have helped to make this such a wonderful year for a great organization.    

I know we will be in good hands with my successor, Andrew L. Rane, who has 
been an exemplary Vice President for me this year as I am certain he will do a 
wonderful job as the 2014 President.  I extend my thanks to the great newsletter 
staff and the Chair of that committee, John J. Castaneda for their hard work in 
issuing the quarterly newsletters. 

I have been honored to serve as president and I hope my fellow WCLA 
members have enjoyed this year and will continue to enjoy all that WCLA has 
to offer.  

I want to thank all who attended the Installation Dinner on January 19, 2013 
at the Trump International Hotel & Tower in Chicago, IL.  It was a wonderful 
night for me, personally, as well as the other Offi cers and Board of Directors 
who were sworn in by the Honorable Thomas L. Kilbride, Chief Justice of the 
Illinois Supreme Court.  A real highlight of the evening included the donation of 
wine sitting at our tables from fellow WCLA member, Joseph Garofalo. 

One of my goals was increasing our membership, We achieved that and 
set a new record of 713 members.  Another goal was to continue to promote 
fellowship and education among members of the Illinois bar engaged in the 
trial of workers’ compensation matters.  We accomplished that by  hosting free 
monthly accredited CLE programs and by hosting our annual medical seminar 
that was held on September 13, 2013.  We also protected our client’s mutual 
interests by way of our PAC that continues to grow as our membership grows.  
Finally, we promoted respect and collegiality within our profession andwith the 
judiciary via the three-hour CLE ethics program on February 12, 2013, as well 
as by the Appellate Court Luncheon on October 30, 2013.       

No president works alone and I did not work alone this year  Without my  
fellow Offi cers and Board of Directors who were up to the task of making this 
an exciting year, we could not have had the year that we had.  This was an 
experience I will cherish forever and I will continue my good work with the 
WCLA.    

Though the Association was committed to providing its members with 
current legal updates and education on medical/legal issues, we did not forget to 
offer social functions that promote and foster camaraderie among Association 
members. This year, we again hosted our annual Golf Outing on August 2, 2013 
(back at Oak Brook Hills Marriott Resort) and our Holiday Party on December 
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MESSAGE, continued from  Page1

MEMBERSHIP NEWS
Membership: The WCLA has 

reached a new membership high of 
more than 700 for 2013!  Membership 
fees for 2014 are due at this time. Pay 
online or download a form for mailing 
at our website at www.wcla.info.org. 

While our dues remain unchanged, 
our Association shall continue to of-
fer monthly accredited CLE programs. 
Once again, this will include a three-
hour CLE ethics program currently set 
for February, at no extra cost.  If you 
plan to attend the ethics seminar and 
use the CLE credits, be certain to have 
your dues paid before that event.  Also, 
for a nominal cost, CLE credits are 
available at our annual medical semi-
nar currently scheduled for Septem-
ber, as well as at our Appellate Court 
Luncheon currently set for October.  
This year, we will again offer down-
state CLE programs.   We hope to ex-
pand our downstate program as well.

Our Golf Outing is set for Au-
gust 1 at Oak Brook Hills Marriott 
Resort; the Holiday Party will be 
held in December. The Young Law-
yers’ Section” offers additional so-
cial functions open to all members.

UPCOMING EVENTS
Installation Dinner
Saturday, January 18, 2014
The Peninsula, 108 E. Superior St.,   
Chicago
6 p.m. Cocktails; followed by 
program, dinner and dancing. Tickets 
$150 per person. RSVP by January 8 

HTTP://WWW.WCLA.INFO/MEMBERSHIP/
JOIN-RENEW.HTML

6, 2013, at the W Hotel.  Our “Young Lawyers’ Section” offered 
additional social functions including happy hours, a Chicago 
Blackhawks game, as well as other charity events. 

In closing, from the outstanding attendance and support at 
my installation dinner, to becoming a partner of Romanucci 
& Blandin, to all the great WCLA board meetings and events 
throughout the year with my WCLA family, and to the new 
addition to my actual family, my daughter Sophia, this past year 
has truly been one that I will never forget.  As this year winds 
down, I want to thank God for all of the blessings he has given 
to me personally, and to say how honored I am to have been 
able to lead such an outstanding group of lawyers and how I will 
always be so proud to say that I was president of the Workers’ 
Compensation Lawyers Association.  Thank you.    

 Very truly yours,
Frank A. Sommario
2013 President 
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THE OFFSET TAXATION 
BY THE INTERNAL 
REVENUE SERVICE

By:   John J. Castaneda and 
  Cameron B. Clark

Background:
 Old-Age, Survivors and Disabil-
ity Insurance (OASDI), commonly 
referred to in our workers’ com-
pensation arena as “Social Security 
Disability,” underwent several leg-
islative amendments in the 1980’s.  
See, Social Security Amendments 
of 1983: Legislative History and 
Summary of Provisions, Social 
Security Bulletin, July 1983, pp. 
5-6.    Despite these amendments, 
expenditures of the OASDI pro-
gram had exceeded revenues and 
(the Congressional Budget Offi ce) 
anticipated that, without legislative 
action, the Social Security Admin-
istration fi nancially could not con-
tinue paying OADSI cash benefi ts 
on time beginning in July 1983.  SS 
Amendments of 1983, at p. 3.  
 On September 24, 1981, Presi-
dent Ronald Reagan announced in 
his address to the Nation:
 To remove Social Security once 
and for all from politics . . . I will 
appoint fi ve, to a task force which 
will review all the options and 
come up with a plan that assures 
the fi scal integrity of Social Secu-
rity and that Social Security recipi-
ents will continue to receive their 
full benefi ts.

 SS Amendments of 1983,at p. 6.  
On December 16, 1981, President 
Reagan established the National 
Commission on Social Security 
Reform (NCSSR) to review the 
current and long-range fi nancial 
condition of the Social Security 
trust funds and report its fi ndings.  
Id.    The NCSSR held nine public 

TAXXATION OF WORRKERS’ CCOOMPENSSATION BENEFITTS?

sessions through 1982 and on Janu-
ary 20, 1983, transmitted a report 
to the President and Congress.  SS 
Amendments of 1983, at p. 7.  
 One of the proposals recom-
mended taxation of Social Security 
benefi ts “(c)ounting, for income-tax 
purposes, one-half of the Social 
Security benefi ts of higher-income 
benefi ciaries, with the revenues de-
posited to the Social Security trust 
funds.”  Id.  On January 25, 1983, 
President Reagan urged Congress 
to enact all of the NCSSR propos-
als by Easter but noted in the State 
of the Union address on that date: 
. . . It asks for some sacrifi ce by 
all-the self-employed, benefi ciaries, 
workers, government employ-
ees, and the better off among the 
retired-but it imposes an undue 
burden on none.

 SS Amendments of 1983, at 
p. 8.  The next day, the NCSSR rec-
ommendations were introduced in 
Congress as S. 1, by Senator Robert 
Dole, and the Committee on Ways 
and Means promptly began hear-
ings on the proposals.  Id., at 8.
 After many public hearings, 
introduction of Senate and House 
of Representative Bills, Conference 
Bills and amendments, on March 
25, 1983, the Senate passed H.R. 
1900 as agreed to in the confer-
ence committee report by a vote of 
58-14 and Congress adjourned for 
the Easter recess.  SS Amendments 
of 1983, at p. 24 (emphasis added).  
On April 20, President Reagan 
signed Public Law 98-21.  Id.
 In the preamble to the legislation, 
the conference committee’s report 
noted the purpose of Public Law 
98-21:  “(the) Committee’s bill (is) 
therefore intended to restore the 
fi nancial soundness of the old age 
and survivors’ and disability insur-
ance trust funds, both in the short-
term and over the entire seventy-

fi ve year forecasting period.  In 
order to accomplish this goal your 
Committee has approved a number 
of reforms, including . . . changes 
in the types of income subject to 
social security and income taxes .” . 
. . 1983 U.S.C.C.A.N., 230.
 Newly amended 42 USC 424a 
[Section 86(d)(3)] read as follows:
 For purposes of this section, if, by 
reason of section 224 of the Social 
Security Act . . . any social security 
benefi t is reduced by reason of the 
receipt of a benefi t under a work-
men’s compensation act, the term 
‘social security benefi t’ includes 
that portion of such benefi t received 
under the workmen’s compensation 
act which equals such reduction.
 The Committee report explana-
tion stated, “(b)enefi ts subject to 
tax would include any workmen’s 
compensation receipt of which 
caused a reduction in disability 
benefi ts.  (Proceeds from the taxa-
tion of these benefi ts would be de-
posited in either the social security 
or railroad retirement account).”  
1983 U.S.C.C.A.N. 412.  The 
Committee noted that under prior 
law “social security benefi ts are 
excluded from the gross income of 
the recipient” but found this status 
as “inappropriate” and that “social 
security benefi ts are in the nature of 
benefi ts received under other retire-
ment systems, which are subject to 
taxation to the extent they exceed 
a workers’ after-tax contributions 
and that taxing a portion of social 
security benefi ts will improve tax 
equity by treating more nearly 
equally all forms of retirement and 
other income that are designated 
to replace lost wages (for example, 
unemployment compensation and 
sick pay).”  1983 U.S.C.C.A.N. 
166.
 The Committee provided the 
following example of how Sec-
tion 86(d)(3) would operate:  “For 

Continued on page 6
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example, if an individual were 
entitled to $10,000 of social secu-
rity disability benefi ts but received 
only $6000 because of the receipt 
of $4000 of workmen’s compensa-
tion benefi ts, then for purposes of 
the provisions taxing social security 
benefi ts, the individual will be con-
sidered to have received $10,000 
of social security benefi ts.”  1983 
U.S.C.C.A.N. 244.
 A recent Tax Court decision has 
confi rmed the Committee’s original 
intent of this legislation.  In Moore 
v. Commissioner of Internal Reve-
nue, T.C. Memo 2012-249, fi led on 
August 28, 2012, the United States 
Tax Court fi led its decision regard-
ing the appeal of Ronald and Debra 
Moore, pro se.  The Internal Reve-
nue determined that the Moores had 
a tax defi ciency of $1550 in Federal 
Income Tax for 2009 and a penalty 
was assessed of $310 pursuant to 
Section 6662(a).  What is relevant 
to workers’ compensation practitio-
ners involves the underlying issue 
creating the tax liability – whether 
the Moores are liable for tax on 
the full amount of Debra Moore’s 
social security disability benefi ts 
before offset for worker’s compen-
sation payments that reduced the 
actual amount of Social Security 
payments received.  The Tax Court 
found for the Internal Revenue on 
the defi ciency but removed the tax 
penalty.  T.C. Memo, 2012-249, 
p.5.
 The facts of the appeal to the 
U.S. Tax Court were not in dispute.  
The Moores resided in Ohio and in 
2009, Ms. Debra Moore received 
both social security disability ben-
efi ts and Ohio workers’ compensa-
tion benefi ts.  The Social Security 
Administration reported to the 
Internal Revenue Service (herein-
after IRS) Ms. Moore’s disability 
benefi ts for 2009 as $11,947.20.  
T.C. Memo, 2012-249, p. 2.  Of the 
$11,947.20, $5,844 was paid to Ms. 
Moore by check, $1,388.40 was 
deducted for Medicare Part B Pre-
miums, and $4,714.80 was offset 
Page 6
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for workers’ compensation benefi ts.  
T.C. Memo, 2012-249, p.2 (empha-
sis added).
 The Moores fi led a joint Federal 
income tax return for 2009.  The 
Moores reported the income from 
social security disability benefi t 
of $5,844 (the amount received on 
checks) on their return.  The IRS 
determined that the full amount 
of $11,947.20 should have been 
reported, of which 85% is taxable, 
and therefore the Moores had an 
underpayment of taxes due to the 
increase in their gross income.
The Moores argued that since in 
Ohio (as in Illinois) the work-
ers’ compensation benefi ts are not 
taxable [See Section 104(a)(1)], 
including the offset portion in their 
social security disability benefi ts is 
“unfair.”  The Moores thus exclud-
ed the offset portion of the Ohio 
workers’ compensation benefi ts 
in their reporting of the amount of 
social security disability benefi ts 
received in 2009.  T.C. Memo, 
2012-249, p. 3.  
The Tax Court cited Sec. 86 (d)
(1)(A) which provides that social 
security benefi ts must be included 
in gross income and defi nes such 
benefi ts as “any amount received 
by the taxpayer by reason of en-
titlement to a monthly benefi t under 
the Social Security Act.”  T.C. 
Memo, 2012-249, p. 3.   The Tax 
Court also referred to Section 86(d)
(3) as discussed above.
 The Tax Court interpreted Sec-
tion 86(d)(3) to mean that taxable 
social security benefi ts “include 
the amount of the workers’ com-
pensation payments to the extent 
that they reduce, or offset, the total 
social security benefi ts to which the 
recipient is entitled.”  T.C. Memo, 
2012-249, p.4.  The Court noted 
that “. . . offsets do not reduce the 
taxable amount of social security 
benefi ts even though they have 
not been paid to taxpayers by the 
Social Security Administration.”  
T.C. Memo, 2012-249, p. 4 (cit-
ing for support Mikalonis v. Com-

missioner, T.C. Memo 2000-281 
(argument that the legislative intent 
of Section 86(d)(3) is to tax social 
security benefi ts which were paid 
in place of workers’ compensation 
benefi ts once workers’ compensa-
tion benefi ts were terminated is 
without merit) and Willis v. Com-
missioner, T.C. Memo 1997-290)
(offset portion of workers’ compen-
sation benefi ts taxable despite paid 
by employer’s self-insured fund).  
The Tax Court also pointed out the 
legislative history as noted above.  
 The Tax Court, bound by the 
statutory language, stated, “(t)he 
statute simply does not allow work-
ers’ compensation benefi ts paid by 
a State and that offset social securi-
ty benefi ts to be excluded from the 
taxable amount of social security 
benefi ts.”  T.C. Memo, 2012-249, 
p. 5.  
 For workers’ compensation at-
torneys, where a petitioner has 
received Social Security benefi ts at 
a reduced amount due to the offset 
of workers’ compensation benefi ts; 
or, where a petitioner will receive 
reduced Social Security benefi ts 
as a result of a settlement (even 
with the standard spread language 
attempting to reduce the offset), 
the petitioner should be advised 
that the Social Security Admin-
istration will issue a SSA-Form 
1099 indicating the total taxable 
social security benefi ts which will 
include amounts offset by receipt 
of workers’ compensation benefi ts.  
The petitioner should be advised 
to consult with a tax advisor as to 
what, if any, taxes may be owed 
(both Federal and State) as a result 
of the total amount indicated on 
SSA-Form 1099.  Counseling the 
parties that workers’ compensation 
benefi ts are not taxable is correct 
– with the exception that the offset 
caused by non-taxable workers’ 
compensation benefi ts is included 
in the total gross receipt of Social 
Security Disability benefi ts that are 
subject to taxation depending upon 
income requirements.
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Arbitrator Douglas J. Holland died 
at his home in Deer Park Town-
ship on October 17, 2013. Doug 
was 56 years old. He is survived by 
his wife, Mary Aubry Holland and 
their three children: Nathan (Brit-
tani) Holland, Amanda (David) 
Carter, and Michael (Courtney) 
Holland. 

Doug was highly respected in his 
community, serving tirelessly as 
president of the LaSalle County 
Historical Society working to pre-
serve local history. Fellow board 
members were inspired by his vi-
sion and leadership.

Doug Holland served the Work-
ers’ Compensation Commission 
for 28 years, fi rst as a commis-
sioner and then as an arbitrator. He 
brought enthusiasm and dedication 
to his work and is remembered by 
his colleagues as a man who was 
always willing to help.

 New arbitrators found a mentor 
and friend in Doug. He offered a 
genuine and warm welcome, taking 
time to listen and advise. Arbitra-
tors who trained with him continue 
to use the skills he taught them, 
especially those skills needed to 
settle cases. 

Practicing attorneys found him to 
be helpful and fair. He was focused 
on the case under consideration and 
will be remembered for his ability 
to bring opposing parties together. 
Doug was truly the “Master of the 
pre-trial.” 

He is missed

THE MOST DIRECT WAY TO GET 
WORKERS’ COMPENSATION 

PRESCRIPTIONS TO THE 
INJURED WORKER.

· With IWP, there’s no out-of-
 pocket expense for the 
patient, physician or attorney.

· IWP will allow you to spend 
less time and energy on 
paperwork and more time  
on your case

· IWP is a national patient 
advocate pharmacy that 
 provides medication to the 
injured worker

· We ensure your clients’ 
medications are shipped 
right to their door regardless 
 regardless of  the claim status

8 8 8 - 3 2 1 - 7 9 4 5 www.IWPharmacy.com

Watch our video at IWPharmacy.com to learn more about how
IWP assists injured workers and all those who support them.

IN MEMORIAM
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Gruszeczka v. IWCC (Alliance 
Contractors), 2013 IL114212
Mailbox rule

Petitioner Gruszeczka claimed he 
sustained a compensable accident 
on July 21, 2004 while work for Al-
liance Contractors.  In March 2008 
an arbitrator denied the claim and 
was affi rmed by the Commission 
on April 15, 2009. Petitioner’s at-
torney received a copy of the Com-
mission’s decision on April 20, 
2009. Gruszeczka then appealed to 
the Circuit Court of DeKalb Coun-
ty, where the alleged accident oc-
curred, by submitting a request for 
the issuance of summons and his at-
torney’s affi davit of payment of the 
probable cost of the record. These 
were date stamped May 14, 2009; 
24 days after Petitioner’s attorney 
received the Commission decision. 
Alliance fi led a motion to dismiss, 
arguing the circuit court lacked ju-
risdiction because the appeal was 
fi led more than 20 days after receipt 
of the Commission’s decision. Alli-
ance further argued that venue was 
improper in the Circuit Court of De 
Kalb County because it, as a party 
defendant, was located in McHenry 
County. In his response, Gruszecz-
ka argued that he had mailed all the 
necessary documents to the clerk of 
the circuit court within 20 days of 
his attorney’s receipt of the Com-
mission’s decision, thereby fulfi ll-
ing the jurisdictional requirements 
for fi ling an action for judicial re-
view. He relied on an affi davit of 
a clerk in his attorney’s offi ce that 
she had mailed the necessary docu-
ments to the clerk of the circuit 
court on May 4, 2009. Gruszeczka 
argued the Circuit Court of De Kalb 

County had jurisdiction because he 
was hurt while working in the city 
of Sycamore, within Dekalb county. 
The Circuit Court of De Kalb Coun-
ty agreed Petitioner’s appeal was 
timely fi led, but sided with Alliance 
on the venue question. The case 
was then transferred to McHenry 
County, where the circuit court also 
found the appeal was timely fi led 
but confi rmed the Commission’s 
decision denying benefi ts. When 
the case reached the appellate court, 
the majority held Petitioner failed to 
commence his circuit court appeal 
within the 20-day period required 
by Sec. 19(f)(1). The majority’s con-
clusion was based on its fi nding that 
the mailbox rule did not apply when 
a party seeks circuit court review of 
a Commission decision. Two jus-
tices, Stewart and Holdridge, dis-
sented. The Illinois Supreme Court 
reversed and remanded, holding 
Petitioner was entitled to rely on 
the mailbox rule so that his appeal 
to the circuit court was timely fi led 
and jurisdiction was proper.

Skokie Castings v. Illinois Insur-
ance Guaranty Fund, Il. S. Ct. 
Docket #113873, Oct. 18, 2013. 
Guaranty Fund obligation to pay

Skokie Castings is the corporate 
successor to Wells Manufacturing, 
the original Respondent in this dis-
pute, which elected coverage under 
the Act pursuant to section 2 of the 
Act. Wells/Skokie secured pay-
ment for any potential liability for 
workers’ compensation benefi ts by 
self-insuring, in part, and purchas-
ing workers’ compensation excess 
coverage from Home Insurance 

Company for the remainder. Wells 
purchased two related polices from 
Home Insurance, an “Aggregate 
Excess Workers’ Compensation and 
Employers’ Liability Policy” and a 
“Specifi c Excess Compensation and 
Employers’ Liability Policy.”  Un-
der the second policy, Wells/Skok-
ie had to pay out $200,000 before 
Home Insurance was required to 
indemnify its obligations as “Statu-
tory Workers’ Compensation—Un-
limited Employers’ Liability.”  

Mona Soloky was a Wells/Skokie 
employee who, in 1985, sustained 
work-related injuries that led the 
Commission to fi nd she was perma-
nently, totally disabled and entitled 
to weekly payments for life as well 
as reasonable and necessary medi-
cal expenses.  Wells/Skokie paid 
this award up to its $200,000 re-
tained limit of liability when Home 
Insurance took over the payments 
under the excess coverage policies, 
via third-party administrator Martin 
Boyer.  Home Insurance continued 
to pay until it became insolvent and 
was liquidated.

As an insurance company autho-
rized to conduct business in Illinois, 
Home Insurance was a member 
of the Illinois Insurance Guaranty 
Fund, established to step in where 
insurance carriers have become in-
solvent and cannot meet their policy 
obligations. 215 ILCS 5/532 (West 
2010). Members of the Fund are 
charged an annual fee to cover its 
expenses plus an assessment for a 
share of the total amount the Fund 
must pay out to cover the claims 

Ill. Supreme and Appellate Court decisions- 2013
By: Jacqueline A. Kinnaman

Continued on page 10
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of an insolvent member. 215 ILCS 
5/537.1 (West 2010). The Fund’s 
obligation to pay “covered claims” 
is subject to a variety of conditions 
and limitations prescribed by the 
insurance code, 215 ILCS 5/537.2 
(West 2010). In this case, there was 
no dispute that the obligations of 
Wells/Skokie to Soloky were “cov-
ered claims”. The Fund paid So-
loky’s benefi ts  totaling $300,000 
before terminating payments on the 
grounds that Wells/Skokie’s claim 
was subject to a $300,000 cap. 215 
ILCS 5/537.2 (West 2010). Wells/
Skokie brought a declaratory action 
claiming the law contains an ex-
press exception to the cap for “any 
workers compensation claims”. 
(215 ILCS 5/537.2 (West 2010)).  
The Fund’s interpretation of the law 
was rejected at both the trial and ap-
pellate court levels, and the Illinois 
Supreme Court agreed.

Springfi eld Urban League v. 
IWCC (Kohlrus), 990 N.E.2d 371, 
284 Ill. Dec. 384 (4th Dist., 2013).
Accident/causal connection/medi-
cal fee schedule

Petitioner was leaving a mandatory 
employee meeting on Respondent’s 
premises when she tripped and fell 
on a carpet mat leading to the exit 
door. Petitioner testifi ed the carpet 
mat was “bunched” in the middle, 
causing her trip and fall. An eyewit-
ness and co-worker testifi ed the mat 
was “kinked” in the middle. Both 
testifi ed photographs offered by the 
employer did not accurately depict 
the 
placement of the carpet mats at the 
time of Petitioner’s fall. This tes-
timony was contradicted by three 
other witnesses, all of whom agreed 
Petitioner fell forward. The arbitra-
tor found Petitioner’s testimony and 
that of her supporting witness cred-

ible. The arbitrator further found 
Petitioner sustained a fracture of her 
left distal femur, requiring surgery, 
and an aggravation of her pre-ex-
isting degenerative left knee condi-
tion, requiring a total knee replace-
ment. On review, the Commission 
affi rmed the arbitrator’s fi nding that 
Petitioner sustained a compensable 
accident as well as a left distal fe-
mur fracture, but found no causal 
connection between her trip and fall 
and any aggravation of her left knee 
degenerative condition. The circuit 
court confi rmed the Commission’s 
fi nding and the appellate court af-
fi rmed. It held the manifest weight 
of the evidence showed that peti-
tioner was at an increased risk of in-
jury because she fell over a kinked 
and bunched up mat in an area where 
employees were required to go into 
and out of the employer’s premises.

Diaz v. IWCC (Village of Mont-
gomery, 989 N.E.2nd 233, 370 Ill.
Dec. 845 (2nd Dist. 2013).
Mental/mental claim

Petitioner had been a patrol offi cer 
for the Village of Montgomery for 
three years on May 29, 2007 when 
he responded to a call involving a 
dispute between two neighbors.  A 
third neighbor, angry that police 
squad cars were blocking his drive-
way, came out of his home carrying 
what claimant initially believed was 
a hand gun.  It took Petitioner 10 or 
15 seconds to realize the gun had an 
orange tip, meaning it was either a 
BB gun or a toy gun.  The neighbor 
came to about 10 feet from Petition-
er.  He refused Petitioner’s order 
that he drop the gun and retreat to 
his home.  Eventually a negotiator 
and a special response team became 
involved.  The stand-off lasted sev-
eral hours, but Petitioner left before 
it was over.  His supervisor, the 

deputy chief of police, testifi ed ev-
eryone at the scene was concerned 
the neighbor might be armed and 
dangerous. 

Claimant testifi ed he was “wound 
up” after the incident, but had no 
anxiety or physical symptoms and 
continued working.  He felt anxious 
two days later, on May 31, 2007, 
while working at the scene of an 
accident.  Then on June 1, 2007, 
during roll call his vision became 
blurred, he felt dizzy, had heart pal-
pitations, was sweaty and felt ner-
vous.  He went out on patrol without 
reporting these symptoms, but when 
his condition did not improve he re-
turned to the station.  From there 
he was taken by ambulance to the 
hospital.  By June 5, 2007, the diag-
nosis was post-traumatic stress dis-
order.  Petitioner attempted to work 
while taking medication and under-
going counseling, but he continued 
to have panic attacks, fl ashbacks to 
the May 29, 2007 incident and an 
earlier incident, and bad dreams re-
lated to his job as a police offi cer.  
A fi tness-for-duty examination done 
in August, 2007, at the request of 
the deputy chief of police concluded 
Petitioner had emotional symptoms 
of depression and anxiety consistent 
with post-traumatic stress disorder 
and was in need of intensive treat-
ment before returning to work.  In 
November 2007, after psychiatric 
care and further medication, he was 
released to return to duty.  At the 
time of arbitration he continued to 
take anti-depressant and anti-anxi-
ety medication and to undergo fol-
low-up care.  Petitioner testifi ed that 
before the May 29, 2007 incident he 
had never had the level of anxiety 
or depressive symptoms he had af-
terwards and never had any psychi-

Continued on page 13
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atric treatment or took medication 
for such symptoms.  The arbitrator 
found Petitioner sustained a com-
pensable accident, relying on Path-
fi nder Co. v. Industrial Comm’n, 62 
Ill. 2d 556, 343 N.E.2d 913 (1976), 
awarded TTD and medical ben-
efi ts and found Petitioner disabled 
to the extent of 15% of the whole 
person.  The Ill. Workers’ Compen-
sation Commission reversed, with 
one dissent, fi nding Petitioner failed 
to prove he sustained an accident.  
The Commission relied on General 
Motors Parts Division v. Industrial 
Comm’n., 168 Ill. App. 3d 678, 522 
N.E.2d 1260 (1988).  While ac-
knowledging the incident of May 
29, 2007,  “presented a dangerous 
and precarious situation” for Peti-
tioner, the Commission concluded 
the encounter was not an uncom-
mon event of signifi cantly greater 
proportion than what he would oth-
erwise be subjected to in the normal 
course of his employment.  This de-
cision was confi rmed by the circuit 
court but reversed on appeal.  The 
appellate court did a de novo re-
view because the facts were not in 
dispute and the issue was whether 
petitioner was held to a higher stan-
dard of proof than required by law.  
The court found the Commission 
misread Pathfi nder and held that 
claimants in mental-mental cases 
must only prove the shock they ex-
perienced must be the reaction of a 
person of normal sensibilities, an 
objective, reasonable-person stan-
dard.

Chicago Transit Authority v. 
IWCC(Timms), 989 N.E.2d 608, 
371 Ill.Dec. 18 (1st Dist., 2013)
Mental/mental claim

Petitioner had been a bus driver 
for Respondent for three years on 
March 18, 2010.  At about 1:30 PM 

that day, Petitioner was leaving a 
stop and driving through an inter-
section when a passenger yelled that 
someone may have been hit.  When 
petitioner stopped the bus and got 
out she found someone lying near 
the curb.  She reported the accident 
and remained at the scene for about 
the next four hours.  She testifi ed 
that during that time the victim was 
curled up, that his mouth moving 
and that he spoke to police and to 
some of Respondent’s supervisors.  
Petitioner was also told the vic-
tim’s name.  Eventually, Petitioner 
was taken to her employer’s garage 
where she completed an accident 
report and learned the victim had 
died.   She testifi ed she told a super-
visor she was shaken up and was re-
ferred to “comp psych.”  Following 
an investigation, Petitioner was ter-
minated on or about April 28, 2010.

Petitioner testifi ed she began hav-
ing fl ashbacks and diffi culty sleep-
ing after the accident, but did not 
immediately seek assistance.  When 
her symptoms worsened she sought 
help through her employer, but her 
request was denied because she was 
no longer employed.  She fi nally 
saw a clinical psychologist on May 
28, 2010, telling him she felt de-
pressed because of a person’s death.  
The doctor diagnosed an adjustment 
disorder with mixed anxiety and de-
pressed mood.  She underwent psy-
chotherapy and a desensitization 
program and was prescribed anti-
depressant medication and a sleep 
aid.  Her doctor took her off work 
due to her psychological injuries, 
which he related to the accident.  She 
remained in treatment at the time of 
trial. The arbitrator found Petitioner 
sustained a compensable accident, 
even though more than two months 
passed between the accident and 
Petitioner’s fi rst treatment for her 

injuries, relying on Pathfi nder Co. 
v. Industrial Comm’n, 62 Ill. 2d 
556 (1976)].  The Commission af-
fi rmed and adopted the arbitrator’s 
decision, with one dissenter, who 
argued Petitioner failed to show an 
immediate psychological injury that 
resulted from the incident of March 
18, 2010.  The circuit court affi rmed, 
as did the appellate court.  The court 
agreed Pathfi nder required only that 
a claimant show exposure to a sud-
den and severe emotional shock, not 
that the emotional injury be imme-
diately apparent. 

Tony L. Curtis v. IWCC (Village 
of Lansing), 987 N.E.2d 407, 369 
Ill. Dec. 780 (1st Dist., 2013)
Section 8(a) and TTD

On Feb. 4, 2002, while working for 
the Village of Lansing as a police 
offi cer/paramedic, claimant tripped 
and fell as he was chasing a subject 
injuring his right hand.  A hearing 
was held pursuant to section 19(b) 
of the Act leading to an arbitration 
decision fi nding that he sustained a 
compensable accident and was en-
titled to TTD and medical expens-
es.  The Commission affi rmed and 
adopted the arbitrator’s decision 
and remanded for a further hear-
ing regarding whether claimant was 
entitled to further benefi ts; neither 
party appealed.  A second arbitra-
tion hearing was held, resulting in 
a second arbitration decision dated 
Jan. 25, 2005, in which the arbitra-
tor awarded additional medical ex-
penses pursuant to sec. 8(a) of the 
Act and permanency benefi ts for of 
40% loss of use of the petitioner’s 
right hand. Neither party fi led any 
further appeal.  

Five years later, on January 21, 
2010, claimant fi led a “Petition for 

Continued on page 14
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Hearing Pursuant to Section 8(a)”, 
after undergoing surgery in October, 
2009, which was causally connect-
ed to his 2002 accident. Respondent 
had paid the medical expenses asso-
ciated with that surgery but refused 
to pay TTD for time Petitioner was 
off work related to the surgery.  In 
addition to TTD benefi ts, Petitioner 
sought penalties pursuant to sec-
tions 19(k) and 19(l) of the Act and 
attorney fees pursuant to section 16 
of the Act.  

The Commission denied petition-
er’s claims, holding section 19(h) of 
the Act was the proper vehicle for 
seeking TTD benefi ts after a fi nal 
decision on benefi ts.  Since the 30 
month period for fi ling a sec. 19(h) 
petition had expired well before Pe-
titioner’s 2009 surgery or 
his 2010 “Petition Under Section 
8(a)” that remedy was not available. 
The Commission further found sec-
tion 8(a) did not provide for the re-
lief Petitioner sought. Both the cir-
cuit and appellate courts confi rmed 
the Commission’s decision. The ap-
pellate court held sec. 19(h) encom-
passed TTD as well as permanency 
benefi ts based on its language re-
garding injuries that “recur” because 
only temporary disability can recur. 
The court further held that sec. 8(a) 
applied only to medical benefi ts, not 
TTD. 

Kertis v. IWCC (Washington 
Mutual a/k/a Chase Bank and 
Specialty Risk Services), 2013 Ill.
App.2d 120252WC, 2013 Ill.App.
LEXIS 410 (2nd Dist., 2013).
Traveling employee/accident

Petitioner was a branch manager 
at two Chase bank locations, one 
in Hoffman Estates and one in St. 
Charles. He travelled between the 
two locations, sometimes once a 

day, sometimes more often, de-
pending on where he was needed; 
there was rarely an occasion when 
he spent the entire day at only one 
location. When he was at the St. 
Charles offi ce, Petitioner almost al-
ways parked in a municipal parking 
lot close by because the employer 
did not provide parking for employ-
ees or customers there. After start-
ing his day on Aug. 25, 2008 at the 
Hoffman Estates branch, Petitioner 
drove to the St. Charles offi ce at 
about 3:30 PM for a loan closing.  
He parked in the nearby municipal 
parking lot, exited his parked car 
and walked across the parking lot 
toward the branch offi ce. Near the 
parking he stepped into a pothole 
and fell as he was trying to get out 
of the way of a car pulling into the 
lot.

After the fall, he began to have 
pain in his low back and right hip 
and was diagnosed with a herniated 
disk, resulting in treatment and lost 
time. These facts were unrebutted.  
The arbitrator found Petitioner was 
a traveling employee.  The arbitra-
tor further fund that  while his fall 
occurred in the course of his em-
ployment, it did not arise out of the 
employment because there was no 
evidence he was exposed to a great-
er risk than the general public.  The 
Commission affi rmed and adopted 
the arbitrator’s decision, with one 
dissenter, who argued  “[t]he test for 
determining whether an injury to a 
traveling employee arose out of the 
employment is ‘the reasonableness 
of the conduct in which [the em-
ployee] was engaged and whether 
it might normally be anticipated or 
foreseen by the employer,’ “  citing 
Wright v. Industrial Comm’n, 62 Ill. 
2d 65, 70 (1975), and that Petitioner 
met this standard. 

The circuit court confi rmed the 
Commission’s decision. The appel-
late court unanimously reversed.  It 
concluded Petitioner was a traveling 
employee because travel between 
two locations was an essential re-
quirement of his job.  The appellate 
court went on to hold that as a trav-
eling employee Petitioner was in the 
course of his employment from the 
time he left home until he returned. 
His fall arose out of his employment 
because his conduct at the time was 
reasonable and foreseeable to his 
employer.

National Freight Industries 
v. IWCC, 2013 Il.App. (5th) 
120043WC, 2013 Ill. App.LEXIS 
381 (5th Dist., 2013).
Intervening accident 

Petitioner Andrew Smith fi led two 
claims on Dec. 31, 2008.  He fi rst 
fi led a claim for a motor vehicle ac-
cident on Dec. 4, 2008 while he was 
working for National Freight Indus-
tries; the second was for a previous 
accident on Nov. 6, 2006 while he 
was working for Fischer Lumber.  
The cases were tried together, result-
ing in an arbitration decision fi nding 
Petitioner’s current condition of ill-
being was not causally connected to 
the Nov. 6, 2006, injury because the 
accident of Dec. 4, 2008,
constituted an independent, in-
tervening accident that broke the 
chain of causation and ended Fis-
cher Lumber’s liability for tempo-
rary total disability (TTD) benefi ts 
and medical expenses as of Dec. 4, 
2008.  The arbitrator held National 
Freight liable for TTD benefi ts and 
medical expenses for the period 
from December 5, 2008, through 
the date of the arbitration hearing.  
In addition, the arbitrator deter-
mined that Petitioner was not enti-

Continued on page 17
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tled to a permanency award against 
Fischer Lumber because his injury 
had not reached maximum medical 
improvement prior to his second ac-
cident.  The Commission and circuit 
court affi rmed the arbitrator’s deci-
sion.  National Freight appealed, ar-
guing the fi nding the Dec. 4, 2008 
accident broke the chain of causal 
connection was against the manifest 
weight of the evidence and contrary 
to law.  Petitioner also fi led an ap-
peal, challenging the fi nding he was 
not entitled to a permanency award 
from Fischer Lumber.

The appellate court did an exten-
sive analysis of the evidence.  As 
it involved more than two years of 
medical evidence, readers are di-
rected there for details.  In short, 
the Petitioner felt a “pop” in his low 
back followed by low back pain 
with pain radiating to his right leg 
while working for Fischer Lumber 
on Nov. 6, 2006.  Following an MRI 
in Dec. 2006, he was diagnosed with 
a disc herniation to the right side at 
L3-4.  Conservative treatment and 
work restrictions were prescribed 
and his treating neurosurgeon, Dr. 
Kitchens, to whom he was referred 
by Respondent, related Petitioner’s 
condition to the work accident of 
Nov. 6, 2006.  Petitioner went to 
work for National Freight on Jan. 
19, 2007.  He worked full duty, but 
saw his family doctor for his low 
back. He occasionally complained 
of symptoms in his left, as well as 
his right, leg.  In Sept. 2008 he re-
turned to the specialist he had seen 
right after the accident and a new 
MRI was completed.  Petitioner 
and his doctor discussed whether he 
should undergo further conservative 
care or surgery.  Petitioner elected 
surgery, which was scheduled for 
Dec. 5, 2008.  However, on Dec. 4, 
2008, while driving a tractor-trailer 

for National Freight, claimant was 
involved in a motor vehicle accident.  
He testifi ed he felt a “pop” on the 
left side of his back and numbness 
and tingling down his left leg.  Dr. 
Kitchens cancelled the surgery, not-
ing the new symptoms.  A new MRI 
was recommended and Petitioner 
was referred to Dr. Chu.  According 
to the radiologist who compared the 
new MRI of Dec. 10, 2008 to the 
previous MRIs of Dec. 2006 and 
Sept. 2008, there had been changes 
in disc pathology.  Petitioner was 
taken off work by his family doctor.  
The neurosurgeon Petitioner saw at 
his attorney’s referral, Dr. Kennedy, 
disagreed.  He opined 
claimant’s symptoms began in Nov. 
2006 but were aggravated by the 
motor vehicle accident.  He also 
took Petitioner off work while or-
dering a myelogram and postmy-
elogram CT.  He found no change 
at L3/4 but saidthere had been a 
worsening of the condition at L4/5 
between the MRI of Sept. 2008 and 
that of Dec. 2008, after the motor 
vehicle accident.  He recommend-
ed a lumbar laminectomy and fu-
sion with stabilization at L3-4 and 
L4-5.  Dr. Kitchens took Petitioner 
off work due to the worsening of the 
L4-5 disc and opined his need for 
surgery was not related to the Nov. 
2006 work accident at Fischer Lum-
ber.  Meanwhile, Dr. Chu reviewed 
the myelogram and postmyelogram 
CT to the previous MRIs.  He did 
not think the myelogram results 
were very different from the Dec. 
2008 MRI or that that MRI was 
very different from the Sept. 2008 
MRI.  On that MRI, Dr. Chu found 
two disc herniations; one at L2/3 on 
the right and one at L3/4 on the left 
with degenerative disc disease at 
L4/5, unrelated to the Dec. 4, 2008 
motor vehicle accident.  Drs. Ken-
nedy and Kitchens were deposed.

The appellate court concluded the 
record before the Commission sup-
ported its fi nding that the Petitioner’s 
accident of Dec. 4, 2008 constituted 
and independent, intervening acci-
dent breaking the causal connection 
between the fi rst accident of Nov. 
6, 2006 and his low back condition.  
The court gave four reasons, based 
on the record:  1) there was a change 
in claimant’s symptoms follow-
ing the Dec. 4, 2008 motor vehicle 
accident; 2) there was a change in 
pathology; 3) there was a change in 
the type of surgery prescribed; and 
4) there was a change in his ability 
to work.  In addition, the court re-
jected National Freight’s argument 
that the Commission’s decision was 
contrary to law. 

With respect to Petitioner’s appeal, 
the court found any permanency 
award against Fischer Lumber for 
the Nov. 6, 2006 accident should not 
have been made in the proceedings 
to date, because the matter was tried 
pursuant to section 19(b) of the Act 
and not on a permanency basis. The 
court further held Petitioner may 
be entitled to separate permanency 
awards for both accidents because 
they were separate and distinct in-
juries.

United Airlines v. IWCC (Young), 
2013 Il.App.(5th)120043WC, 2013 
Ill.App.LEXIS 381. 
Wage differential calculation

Petitioner was working for United 
Airlines as a ramp service worker, 
loading and unloading luggage, 
when he sustained a right wrist in-
jury on Dec. 28, 2004.  He returned 
to work for United on a trial basis 
on April 19, 2006.  He was working 
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for United on April 21, 2006, when 
he injured his right shoulder.  After 
referring claimant to a vocational 
rehabilitation consultant, United 
offered Petitioner a job as a station 
operations representative (SOR), 
a desk job. There was no dispute 
that in this new position Petitioner 
was entitled to a wage differential 
award; the dispute 
was over the amount of the differen-
tial.  In December 2004, Petitioner 
earned $20.66 per hour, which in-
cluded shift differential pay ($0.50/
hour) and line pay ($0.10/hour); he 
was also eligible for longevity and 
overtime pay.  He testifi ed that in De-
cember 2004 he averaged 44 hours 
per week, which included overtime 
hours.  He testifi ed that had he still 
been employed as a ramp service 
worker in April 2008, he would 
have been making $19.81 plus shift 
differential, line pay, and longev-
ity pay, based on the union agree-
ment that was in effect in March 
2008.  After an initial mistake in the 
amount of his pay as an SOR, Unit-
ed began paying him $9.92 an hour 
as of April 28, 2008, based on the 
union contract.  He was also eligible 
for longevity pay and shift differen-
tial but testifi ed he worked 40 hours 
a week and did not have the chance 
to work the overtime he had worked 
as a ramp service worker.  

United’s representative at arbitra-
tion agreed Petitioner would have 
been earning $19.81 per hour as a 
ramp service worker as of March, 
2008 when he left that position 
and began working as an SOR.  He 
would also have earned line pay of 
$0.10 per hour, and longevity pay of 
$0.06 per hour, for a total of $19.97 
per hour.  United’s representative 
testifi ed claimant’s SOR wage as of 
March 17, 2008 was $9.61 per hour 
but he moved up to $10.36 per hour 

on April 12, 2009 and to $10.61 as 
of the date of trial, March 5, 2010.  
She testifi ed he would gradually 
move up the wage scale, reaching 
the top of the SOR scale, $21.77, 
by March 17, 2018.  At that point, 
Petitioner would be paid more as 
an SOR at the top of the scale than 
he would have been paid at the top 
of the ramp service worker’s scale, 
which was projected to be $21.08.  
At the time of trial the union agree-
ment governing both the ramp ser-
vice worker and SOR positions was 
being re-negotiated.

The arbitrator ruled that the wage 
differential benefi t payments should 
end effective April 13, 2018, when 
Petitioner would be earning more 
as an SOR than he would have had 
he remained a ramp service worker, 
based on the union contract.  
The Commission affi rmed most of 
the arbitrator’s award, but found 
the amount of the wage differen-
tial should be based on Petitioner’s 
wages at the time of the hearing.  
It found Petitioner was entitled to 
a wage differential of $277.06 per 
week, beginning April 27, 2009, 
and continuing for the duration of 
the disability.  United appealed to 
the circuit court, which set aside 
the Commission decision and rein-
stated the arbitrator’s award.  At the 
appellate court, the circuit court’s 
decision was reversed.  The court 
held that as a matter of law based on 
statutory construction, a sec. 8(d-1) 
wage differential award must be de-
termined as of the date of hearing.  
The court found the plain and ordi-
nary meaning of the statutory lan-
guage required a single wage differ-
ential amount, not multiple fi gures 
which would change in the future.  
On the separate issue of the amount 
of the wage differential, the court 
upheld the Commission’s determi-

nation fi nding Petitioner entitled to 
$277.06 a week as not against the 
manifest weight of the evidence.  
The court also upheld the Com-
mission’s decision not to include 
overtime hours in the calculation of 
claimant’s wage differential, again 
applying a manifest weight stan-
dard.

Autumn Accolade v. IWCC, 2013 
IL App (3d) 120588WC, 991 
N.E.2d 430, 372 Ill. Dec. 123 (App. 
Ct., 1st Dist. 2013).

Accident- arising out of Petitioner 
was helping an assisted living home 
resident with her shower on March 
15, 2009.  She was holding the resi-
dent with her right hand, when she 
turned to her left and reached with 
her left hand for a soap dish on a 
ledge beneath the showerhead.  She 
felt a “pop” in her neck and shooting 
pain into her right arm. An accident 
report completed by respondent that 
same day showed something popped 
in Petitioner’s shoulder while she 
was giving a resident a shower.  It 
also showed Petitioner reported that 
she turned her head and felt some-
thing pop.  She saw her family doc-
tor, Dr. Baumgartner the next day.  
His records show Petitioner was 
reaching at work while the radiolo-
gist’s records showed she was lift-
ing a patient in the shower.  

The appellate court reviewed the 
medical records, focusing on the 
doctors’ description of the incident, 
which varied. The reader is referred 
to the appellate court decision for 
its summary of these histories.  An 
MRI on March 20, 2009 showed a 
right C6-C7 herniated nucleus pul-
posus as well as disc degeneration 
and uncovertebral spurring on the 
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left at C5-C6. After conservative 
treatment was unsuccessful, Peti-
tioner underwent an anterior cervi-
cal discectomy and fusion at C5-C6 
and C6-C7 with cornerstone cortical 
graft and vision plating from C5-C7 
on April 2, 2009.  Petitioner’s exam-
ining doctor, Dr. Pineda, opined the 
incident at work at least aggravated 
pre-existing degeneration in her 
neck. Petitioner was also examined 
by Dr. Marc Soriano at her employ-
er’s request.  He opined the injury 
of March 15, 2009, was the proxi-
mal cause of Petitioner’s herniated 
disc at C6-C7, aggravating the pre-
existing degenerative disc disease at 
C6-C7 and resulting in her need for 
surgery.  However, he felt only the 
portion of the surgery at C6/7 was 
related to the accident. 

The arbitrator found Petitioner’s 
claim compensable and noted that 
she was at an increased risk of in-
jury as a result of the placement of 
the soap dish under the showerhead 
where suds could result.  He also 
wrote that holding a patient with one 
hand to prevent a fall while assisting 
with a shower was something she 
reasonably could be expected to do 
as part of her job and that this, along 
with bending and reaching in an 
awkward manner increased her risk 
of injury above that of the general 
public. The Commission and circuit 
court affi rmed, as did the appellate 
court.  The appellate court found the 
record supported a fi nding that Peti-
tioner was hurt while attempting to 
ensure the safety of a resident at the 
assisted living facility, something 
she might reasonably be expected to 
do as part of her job.  Thus, the court 
rejected the employer’s argument 
that the evidence showed only that 
Petitioner was reaching when she 
felt her neck pop and distinguished 
the cases relied on by respondent as 

involving injuries that were unrelat-
ed to the petitioner’s employment.

Kawa v. IWCC (Ford Motor Co.), 
2013 IL App (1st) 120469WC, 991 
N.E.2d 430, 372 Ill. Dec. 123 (App. 
Ct. 1st Dist., 2013).
Causal connection, MMI

The petitioner was involved in a mo-
tor vehicle accident resulting in in-
juries to his neck, back, chest, right 
shoulder, and right knee on Feb. 13, 
2007.  At the time he was working 
for respondent as a launch engineer.  
After the accident, the petitioner’s 
care focused on his right shoulder 
and he was diagnosed with a high-
grade A/C joint separation.  He tes-
tifi ed he was in extreme pain. Peti-
tioner began treating with Dr. Koh 
who noted the petitioner’s pain, rec-
ommended surgery and prescribed 
pain medication.  The surgery was 
performed on May 10, 2007.  Af-
ter surgery, Petitioner had physi-
cal therapy for his right shoulder 
and saw doctors for his right knee 
and low back.  He was also taking 
high doses of Norco every four to 
six hours and continued to wear a 
sling.  Dr. Koh performed a second 
surgery, an arthroscopic capsular re-
lease of the right shoulder on Sept. 
10, 2007.  Petitioner was examined 
by Dr. Rhode at his employer’s re-
quest three times with respect to 
his right shoulder, right knee and 
low back.  Following his exam of 
Nov. 26, 2007, Dr. Rhode noted pe-
titioner continued to suffer pain in 
all three areas and opined there was 
a psychological component to his 
condition that would require man-
agement.  He recommended a psy-
chiatric evaluation. 

Respondent retained a vocational 
rehabilitation consultant, Julie Bose, 
who met with Dr. Koh.  She testifi ed 

he also recommended a psychiatric 
evaluation and agreed with her sug-
gestion that Petitioner be referred to 
the Rehabilitation Institute of Chi-
cago (RIC) for a multi-disciplinary 
pain management program.   Peti-
tioner was evaluated there on Fe-
buary 28, 2008. He was uncomfort-
able with the questions he was asked 
there and with the distance between 
his home in Indiana and the RIC fa-
cility.  He returned to Dr. Koh who 
suggested a pain management pro-
gram in Indiana.  Respondent did 
not approve that treatment, but fi led 
a motion to suspend benefi ts argu-
ing petitioner’s refusal to participate 
in the RIC program constituted an 
“injurious practice” as defi ned by 
section 19(d) of the Act. 

As of May 28, 2008, Dr. Koh felt 
claimant could do only sedentary 
work and could drive for only 10 
to 15 minutes due to right shoulder 
pain.  On June 2, 2008, respondent’s 
attorney wrote a letter indicating the 
employer could accommodate Peti-
tioner’s restrictions.  Petitioner met 
with a representative of his employ-
er who told him the only position 
that was open was as a production 
supervisor.  Petitioner did not think 
he could do this job or that he could 
drive the distance from his home 
to work; he wanted an engineering 
job.  

On June 9, 2008, Petitioner was 
examined by Dr. Bare at respon-
dent’s request.  Dr. Bare thought 
Petitioner’s pain complaints did not 
correlate with objective fi ndings, 
a multi-disciplinary pain manage-
ment program would no longer be 
helpful, that Petitioner did not need 
any further physical therapy and that 
he was at MMI.  On July 10, 2008, 
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respondent provided Petitioner with 
a list of job openings.  He did not 
apply for any of them, testifying he 
was still in treatment and did not 
think he could drive the distance re-
quired.  He began pain management 
treatment at St. Margaret 
Mercy Hospital on September 18, 
2008 and underwent right knee ar-
throscopic surgery for medial plica 
syndrome on October 27, 2008.  
Petitioner underwent an FCE on 
June 4, 2009 and then began work 
hardening.  In a report of August13, 
2009, Dr. Koh stated Petitioner was 
at MMI and that he had permanent 
restrictions to his right shoulder and 
his ability to stand, stoop, squat, and 
kneel.

The arbitrator found that there was 
no dispute Petitioner sustained in-
juries to his neck, back, chest, right 
shoulder, and right knee as a result 
of the work-related vehicle acci-
dent.  The arbitrator also concluded 
Petitioner’s current condition may 
be entirely related to psychological 
and emotional issues that “may or 
may not” be related to his accident.  
The arbitrator also found that the pe-
titioner’s refusal to participate in a 
multidisciplinary pain management 
program made it impossible to iden-
tify or treat any psycho-emotional 
conditions and therefore constituted 
an injurious practice preventing his 
recovery and his return to work.  He 
found Petitioner at MMI as of Fe-
buary 25, 2008 and held that any 
treatment after that date was neither 
reasonable nor necessary. The Com-
mission agreed Petitioner’s failure 
to attend the RIC multi-disciplinary 
program meant he was at MMI and 
made it impossible to determine 
whether his psychological issues 
were causally related to his acci-
dent.  However, the Commission 
rejected the arbitrator’s fi nding that 

the refusal to participate in multi-
disciplinary pain treatment con-
stituted an injurious practice.  The 
circuit court confi rmed the Com-
mission’s decision.

The appellate court found the Com-
mission’s decision was against the 
manifest weight of the evidence.  
The court relied on what it described 
as an “unbroken chain of events” 
beginning with the motor vehicle 
accident, leading to extensive medi-
cal treatment and to continuous right 
shoulder, right knee and low back 
pain. The court relied on this chain 
of events to fi nd both Petitioner’s 
physical and emotional conditions 
causally related to the accident.  
The court next determined that Pe-
titioner’s failure to attend the RIC 
program could not be the basis for 
fi nding MMI writing that “(t)he em-
ployer failed to prove that the RIC 
program was either reasonably es-
sential to promote the claimant’s re-
covery or that the claimant’s refusal 
to attend the RIC’s program was in 
bad faith or outside the bounds of 
reason.” Kawa, 2013 IL App (1st) 
120469WC at 20.  The court re-
manded the case to the Commission 
for reconsideration of Petitioner’s 
right to TTD, vocational rehabilita-
tion, maintenance and medical ben-
efi ts.  The court affi rmed the Com-
mission’s denial of penalties and 
attorneys’ fees and its calculation of 
Petitioner’s average weekly wage.  
Justice Turner wrote separately that 
he agreed with the appellate court 
majority that the Commission erred 
in holding claimant’s failure to treat 
at RIC broke the chain of causal 
connection.  However, he thought 
the Commission implicitly found 
the RIC program was essential to 
Petitioner’s recovery so that his re-
fusal to participate constituted an 
injurious practice. 

Mlynarczyk v. IWCC, 2013 Ill.
App.3d 120411 WC, 2013 Ill.App. 
LEXIS 341
Traveling employee

On Dec. 7, 2007, Petitioner slipped 
and fell on a snow-covered sidewalk 
leading from her home to her drive-
way, fracturing her left wrist.  At the 
time, both Petitioner and her hus-
band were working for a cleaning 
service.  Petitioner did the cleaning 
and her husband drove her and oth-
ers to and from various jobs, using a 
mini-van provided by Respondent, 
although nothing on the van identi-
fi ed Respondent. Furthermore, be-
cause they did not have their own 
car, Petitioner’s husband also used 
the van to run personal errands and 
testifi ed he paid for the gas he used 
on personal business.  Respondent’s 
owner also reimbursed Petitioner’s 
husband for gas and paid for insur-
ance and maintenance on the ve-
hicle.  The couple usually worked 
from 6:00 or 6:30 AM until 4:00 
PM but at the time of her fall, they 
were leaving their home after a 90 
minute lunch break and going to 
the van to drive to an evening job.  
Petitioner was paid by the job, not 
the hour, and was not paid for time 
spent traveling between jobs. 

The arbitrator found Petitioner was a 
traveling employee and that her fall 
and left wrist fracture arose out of 
her job duties.  He awarded benefi ts 
as well as penalties and attorneys’ 
fees.  The Commission reversed, 
fi nding fi rst that Petitioner’s injuries 
did not arise out of her employment 
because she was not exposed to a 
risk of falling on a snowy sidewalk 
as the general public.  The Commis-
sion also found Petitioner’s fall did 
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not occur in the course of her em-
ployment because she was on a time 
off period between jobs, was on her 
own driveway and had not even en-
tered the van so that she was not yet 
subject to any risk of the street.  The 
Commission concluded petitioner 
was not a traveling employee.  The 
circuit court confi rmed the Com-
mission decision. 

The appellate court reversed, apply-
ing the de novo standard of review 
and fi nding as a matter of law that 
Petitioner was a traveling employ-
ee. The court defi ned a traveling 
employee as one who is required 
to travel away from the employ-
er’s premises to perform his or her 
job.  The court went on to apply 
the manifest weight of the evidence 
standard to the factual determina-
tion whether Petitioner’s fall arose 
in the course of and out of her em-
ployment.  Because Petitioner had 
left her home and was on her way 
to the van to drive to a job, the court 
found she was in the course of her 
employment.  Because traveling to 
and between sites was essential to 
her job and because her conduct 
was reasonable and foreseeable, the 
court found her fall arose out of her 
employment.  The court remanded 
the case to the Commission with di-
rections to reinstate the arbitrator’s 
award of benefi ts and to reconsider 
whether Petitioner was entitled to 
penalties and attorneys’ fees. 

Freeman United Coal Mining Co. 
v. IWCC (Bradley Sims), 2013 
Il.App. (5th) 120564 WC(Oct. 28, 
2013). 
Coal miner’s pneumoconiosis

During Petitioner’s work as an un-
derground coal miner for approxi-
mately 31 years,  he was exposed 
to coal and rock dust.  He testifi ed 

he began to notice a change in his 
breathing while working, especially 
while doing heavy lifting and walk-
ing long distances.  Petitioner last 
worked for Respondent on August 
30, 2007, when he was laid off ; he 
was 52 years old.  At trial, he testi-
fi ed he continues to notice changes 
in his breathing when he climbs up 
two fl ights of stairs or walks one 
block.

He  testifed that he smoked a half a 
pack of cigarettes per day since the 
late nineties.  He now owns a small-
engine repair shop and worked 
there and as a part-time truck driver.  
He has always done manual labor.  
There was confl icting medical evi-
dence at trial with Dr. Robert Co-
hen testifying, based on his exam 
of April 8, 2008, that Petitioner 
has coal workers’ pneumoconiosis 
as a result of his 31 years of expo-
sure to coal-mine dust.  Dr. Cohen 
also diagnosed chronic bronchitis 
caused by  exposure to coal-mine 
dust and his tobacco use.  Dr. Cohen 
opined that, based on the diagnosis 
of CWP, Petitioner could not have 
any further exposure to coal-mine 
dust without endangering his health 
so that he should not do any work 
which would expose him to coal-
mine dust or any other smoke, dust 
or fumes without endangering his 
health. 

Dr. Henry Smith, a board certifi ed 
radiologist and certifi ed B-reader, 
opined the chest x-ray of August 
17, 2006, was positive for pneumo-
coniosis.  Dr. Jerome Wiot, also a 
radiologist and certifi ed B-reader, 
reviewed three chest x-rays dated 
August 17, 2006, October 3, 2007 
and March 28, 2008 and found no 
evidence of CWP.  Dr. David Rosen-
berg agreed with Dr. Wiot. He found 
no evidence Petitioner’s pulmonary 

function had been effected by his 
exposure to coal dust.

The arbitrator found Petitioner 
failed to prove he suffered an occu-
pational disease.  The Commission 
reversed and found the claim com-
pensable and the circuit court con-
fi rmed that opinion.  The appellate 
court, applying a manifest weight 
of the evidence standard, upheld the 
Commission’s decision, concluding 
none of the discrepancies cited by 
Freeman United Coal in its analysis 
of the medical records required set-
ting aside the Commission’s deci-
sion. 

Suter v. IWCC (Manpower), 2013 
Il.App.(4th), 130049WC (Nov. 14, 
2013).
Parking lot slip and fall

Petitioner slipped and fell on an 
icy parking lot when she arrived 
for work on February 8, 2010.  She 
sustained a comminuted fracture of 
the intra-articular left distal radius 
as well as ulnar fractures and under-
went an open reduction with inter-
nal fi xation.  Petitioner was work-
ing for Manpower at the time and 
was assigned as a temporary em-
ployee for the Illinois Department 
of Insurance.  She was working at 
a building leased by the State.  The 
lease required the landlord to pro-
vide parking and maintain a park-
ing area, including snow removal.  
Manpower did not tell Petitioner 
where to park when it sent her to 
work for the State.  Petitioner testi-
fi ed she asked her supervisor where 
to park and was referred to the build-
ing manager, who assigned her to a 
specifi c spot in an area reserved for 
state employees and not available to 
the general public. 
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The arbitrator denied Petitioner’s 
claim, which named Manpower as 
the loaning employer and the State 
of Illinois as the borrowing em-
ployer, because neither of them pro-
vided her with the parking space.  
That decision was affi rmed by the 
Commission and confi rmed by the 
circuit court.  The appellate court 
reversed.

The appellate court reviewed Peti-
tioner’s claim on a de novo basis as 
a matter of law because there was no 
factual dispute.  The court went on to 
fi nd Petitioner’s injury occurred in 
the course of her employment based 
on precedent holding that where 
an employer provides a parking lot 
for its employees, the parking lot is 
considered part of the employer’s 
premises.  The court concluded that 
by requiring its landlord to reserve 
parking spaces for state employees, 
the state provided the parking lot.  
The court then found Petitioner’s 
injury arose out of her employment 
because she was on the employer’s 
premises, the parking lot the State 
furnished for its employees, when 
she fell.  The case was remanded 
to the Commission for proceedings 
consistent with the court’s holding. 
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