Workers’ Compensation Lawyers
Association MCLE

rofessional Responsibility Bootcamp

Ethical Concerns in the
Use of Social Media

Competence and Dilige

ABA Proposed Amendments to the M odel Rules
(“20/20 Commission)

etence - amends paragraph 6 of the Co
d state that competence requires
e risks and benefits of

Agenda

ical Concerns in the Use of Social M

ARDC Ethical Consideratio
S in Using Social Me

¢ Competence and Diligence

 Confidentiality

rmation relating to the representati
fidential unless the client gi
ure is implie




fidentiality: Protecting Informati

Confidentiality: Intentionally
Revealing (a/k/a Venting)

In re Kristine Ann Peshek, M.R. 23794, 2009
O (Il. May 18, 2010). Ms. Peshek was suspend

ormation revealed:

Protecting Confidential Informati

ern about protecting client confidentiality.
lucate yourself re: storage and processing technologies
of known entities vs. fly-by-night companies
risk on a case-by-case basis
getting client’s permission; disclaimer in atto:

ion issues...how long will this i
. 08-451

onfidentiality: What to Tell Clien
Re Social Media Use

d clients there should be no talking about

acebook or other social media c
inst them in a court of law
of that reali

More Venting...

fires Lawyer, hires new counsel;
osts negative reviews of Lawyer on consumer websites;
, Lawyer reveals personal and confidential informati

tary discipline is filed with Georgia Su

ample notice might read as follows:

gly encourage you to r%uin from participating in social media (Facebook, T
lic )%/pe, and the like) during the course of representation. In, tio
w is not private, can be discoverable, and if used as evidence n
you erests. Understand that information shared with others

te ssage or letter; or evein posted online could result i
ivilege were that information to relate in any wa
ddition, you should not delete or remove info
sidered destruction of eviden




Candor to the Trib

AT TeRsCY
IETRATION

Candor Issues
er v. Allied Concrete Co., Nos. CL08-150, CL09-
(Va.Cir.Ct. October 21, 2011):
ful death suit

iscovers client has a picture on hi
eart] hot moms” t-shi

Candor Issues

Candor Issues

Candor Issues

ellano v. Winthrop, 27 So. 3d 134 (Fla.

omes into possession of USB dri .

Candor Issues

ellano v. Winthrop, 27 So. 3d 134 (Fla.

ar Prof’] Ethics FormalOp 07-1




Pretexting

s violate the Rules when the lawyer (or their agent) “friends” a
a social networking site under false pretenses (Rules 4.1, 5.3

il.Bar Ethics Op. 2009-02 (March 2009) (unethical for lawyer
to “friend” a witness for the purpose of gaining access to i
 Facebook and MySpace pages for possible use in liti

Conduct Prejudicial to the
Administration of Justice
osed specific crimes, judge’s name

nt’s name
icable criminal sta

Conduct Prejudicial to
Administration of Ju

was impaneled along with 12 others from
Diego County in a felony theft and b
ourtroom of Laura Palmer H:
i in red hair an

Can Judges and Lawyers Be - .

13 mPd 99
Friends?
rs must be careful to not “knowingﬁ/ assist a judge or judicial of

that is a violation of applicable rules of judicial conduct or o
f)

ay iolate this rule if she “friends” a judge before
>r is in a jurisdiction that labels these soci;

Conduct Prejudicial to the
Administration of Justice
ing a judge:
fair witch”
entally ill”

n judges and lawyers be “friends

on any pending matter




Can judges and lawyers be
“friends”?

s impression that the lawyer “friends” are in a sj
the judge. lawyer asks the arbitrator how much the arbitra
ther complained to the arbitrator about

% Advertising-Rules 7.1

e

ips with .com sites

Advertising & Social Media Adpvertising & Social Media

ine activities promote a law practice, the activity i recognize a lawyer’s right to include accurate, non-misle:
d lawyer advertising ion about themselves, their practice, and their firm on

le, a lawyer’s tweet proclaiming a
vertisement, and therefor te their information regularly.




Advertising & Social Media

quire advertisements to include “the words
ising Material,”” both “at the beginning an
or electronic communication.” Ruls

e Matter of Dannitte Mays Dickey, 7

S.E.2d 522 (S.C. 2012)

y stated that he handled matters i

that he graduated

Dannitte Mays Dickey =

* 0. Mhays Dnhy, Mays Enciory

Avoiding Unintended Lawyer-Client
Relationships

book messages, online postings, and other online communic:
en a lawyer and visitor regarding legal rep ion ol
visitor to be categorized as a “prospective client” un

that is directly communicating online with a 1.
expectation of confidentiality,” dependin
direct messaging.

L. Tod Schlosser, M.R. 24458, 2009PR00032 (I1l. May 18
for neglecting 8 immigration matters and failed to
00.

ize in results not promises”, 1

Best Practices
Using Social M

in from posting information about
online




Best Practices
Using Social M

ding Judges

ommunicating inappropriately

Ily commenting on

Essential Requirements for

Fee Agreements

f grievances arise over a dispute wi

ver fees and costs
e and expenses must be reasona

What is a Reasonable Fee? Prohibited Fees
ILRPC 1.5(a)

sive list of factors in Rule 1.5(a) to
etermining reasonableness:
or, novelty of issues and ski




Best Practi
Forbidden and Restricted Minimizing a Fee Dis
Fee/ COSt Arrangements orough engagement letter and written fee agreement

f the representation and have the client sign it.

interest in the litigation, e in a timely fashion.
ingent fees - R

Best Practi
Referral Fee Agree

RPC 1.5(e): Referral Fees

ision of a fee between lawyers who are not in the s same type of conflict-of-interest check when
e made only if: that you would do if you were handling the cas:

ion is in proportion to the services p lawyer that you reasonably belie

of the client to seeRule 1.5, Comment 7

Reciprocal Referral Agreements: Reciprocal Referral Agreement

RPC 7.2(b)(4) Requirements

wyer shall not give anything of value to a p.
ding the lawyer’s services except that a
*kk

to another lawyer or a
to




Reciprocal Referral Agreem

iew Rules:
2.1 t& 5.4(c) cannot interfere w/inde
en

c) cannot share legal fees w/
id conflicts of intere:

ty to Report Lawyer Misconduct (
“Himmel” duty): Rule 8.3 ARDC Resources

ts forth the mandatory duty as follows:

1] knows that [2] another lawyer has [3]
4(b) or (c) shall [4] inform the aj

For the Rules of Professional Conduct
& Disciplinary Law
ARDC website at: www.iardc.org

ce on the Rules and an
ofessiopal Duti




