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The denial of claimant’s request for prospective cosmetic medical care
for a head injury related to her employment on the ground that it was
“unclear” whether she suffered from an “observable disfigurement” was
against the manifest weight of the evidence, since one of her physicians
said the injury left a “dent” in her forchead.

Appeal from the Circuit Court of La Salle County, No. 11-MR-31; the
Hon. R.J. Lannon, Jr., Judge, presiding.

Affirmed in part and reversed in part; cause remanded.
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JUSTICE HUDSON delivered the judgment of the court, with opinion.
Presiding Justice Holdridge and Justices Hoffman and Stewart concurred
in the judgment and opinion.

Justice Turner specially concurred in part and dissented in part, with
opinion.

OPINION

Claimant, Linda Dye, filed an application for adjustment of claim pursuant to the
Workers’ Compensation Act (Act) (820 ILCS 305/1 ef seq. (West 2006)) seeking benefits
for injuries she allegedly sustained while in the employ of respondent, Plymouth Tube.
Following a hearing pursuant to section 19(b) of the Act (820 ILCS 305/19(b) (West 2006)),
the arbitrator determined that claimant’s current condition of ill-being is causally related to
her employment. However, he denied her claim for prospective cosmetic medical care (see
820 ILCS 305/8(a) (West 2006)) and her request that penalties, additional compensation, and
attorney fees be assessed against respondent (see 820 ILCS 305/16, 19(k), (/) (West 2006)).
The Tllinois Workers® Compensation Commission (Commission) affirmed these findings,
and the circuit court of La Salle County confirmed the decision of the Commission. On
appeal, claimant insists that the Commission’s decision to deny authorization for prospective
cosmetic medical care as well as its decision to deny the imposition of penalties, additional
compensation, and attorney fees are against the manifest weight of the evidence. For the
reasons which follow, we reverse the Commission’s denial of prospective cosmetic medical
care, but affirm the denial of penalties, additional compensation, and attorney fees, and
remand the matter for further proceedings in accordance with Thomas v. Industrial Comm 'n,
78 1iL. 2d 327 (1980).

L. BACKGROUND

The following factual recitation is taken from the evidence presented at the arbitration
hearing held on April 30, 2010, as well as the record on appeal. Claimant began working for
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respondent in June 1978. In January 2007, claimant’s position was that of a furnace operator.
Claimant suffered an undisputed work injury on January 27, 2007, when a steel cylinder
struck her right temple as she was attempting to hook the cylinder to an air hose. Shortly after
the accident, claimant was taken to St. Mary’s Hospital. Hospital records note an abrasion
to the right side of claimant’s forehead. However, a CT scan of the brain was normal and
showed no evidence of a skull fracture. Claimant was diagnosed with closed head tranma,
a concussion, and an abrasion to the forehead. She was instructed to remain off work for two
days and to seek follow-up treatment. On January 29, 2007, claimant was examined by Dr.
Amit Garg of Parkview Family Practice. Dr. Amit Garg noted that claimant was doing well
overall, with the only complaint of significance being “mild generalized headaches.” Upon
returning to work, claimant worked light duty for five days. She then resumed full duty in
her position as a furnace operator.

The medical records indicate that claimant did not receive any additional treatment
relative to her work injury until February 4, 2009, when she returned to Parkview Family
Practice and was examined by Dr. Glen Ricca. At that time, claimant complained of
headaches. Claimant told Dr. Ricca that the headaches resolve after she takes an allergy pill
and that she did not think that the headaches were related to her work injury. Upon
examination, Dr. Ricca noted a nontender “small indentation” in the right lateral forehead.
Dr. Ricca’s notes reflect that “workman’s comp wanted [claimant] fo be checked by
‘neurosurgeon.’ ” In accordance with that request, Dr. Ricca referred claimant to Dr. Rakesh
Garg. Dr. Rakesh Garg examined claimant on February 11, 2009. In his report, Dr. Rakesh
Garg noted that claimant’s neurological examination was “completely normal.” Dr. Rakesh
Garg also reported that claimant had a “dent in the right frontal area which is most likely
related to the trauma and loss of front muscle in that area.” He concluded that the dent was
“left over from the trauma,” but determined that no further treatment was necessary and that
the dent would not cause claimant any “trouble” in the future.

Thereafier, claimant consulted the telephone directory in search of a dermatologist to
repair her right temple. To that end, on February 23, 2010, claimant saw Dr. J. Eric Lomax
of Soderstrom Dermatology. Dr. Lomax noted that claimant was hit in the head by a piece
of steel at work several years earlier, resulting in a laceration to the area. Upon examination,
Dr. Lomax noted the existence of a two-centimeter by one-centimeter “depressed area on the
right frontal temporal region in the area in front of the temporal hairline.” Dr. Lomax’s
examination revealed that, although nontender to palpation, the area does have araised lower
edge as if there was some scarring. Dr. Lomax recommended “autologous fat grafting to fill
the area [and] correct the deformity with minimal intervention.” Claimant testified that she
did not have any skin blemishes or indentations on her right temple prior to January 27,
2007. Claimant added that she would like to undergo the procedure recommended by Dr.
Lomax because she “want[s] it back the way it was.”

During the arbitration hearing, claimant’s attorney asked the arbitrator to “take notice”
of the area in question. Following a brief pause, the arbitrator asked if Dr. Lomax was
“proposing to repair that indentation.” Claimant responded in the affirmative.

Based on the foregoing evidence, the arbitrator found that claimant’s current condition
of ill-being is causally related to the January 27, 2007, accident. However, the arbitrator
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concluded that claimant’s consultation with Soderstrom Dermatology, which claimant
acknowledged was not the result of a referral, was outside the so-called two-physician rule.
See 820 ILCS 305/8(a) (West 2006). In particular, the arbitrator found that after being seen
at St. Mary’s Hospital, claimant followed up “separately” with Dr. Ricca and Dr. Rakesh
Garg. Additionally, the arbitrator denied claimant’s request for prospective cosmetic medical
treatment, citing the report of Dr. Rakesh Garg and the fact that the prospective medical
treatment was prescribed by claimant’s third choice of physician. Finally, the arbitrator
denied claimant’s request for penalties, additional compensation, and attorney fees (see 820
ILCS 305/16, 19(k), () (West 2006)). The arbitrator reasoned that respondent did not act
unreasonably or vexatiously in withholding payment for prospective medical care given that
such treatment was prescribed by a physician outside the allowable chain of referrals.

The Commission modified the arbitrator’s decision to reflect that claimant did not exceed
the permissible allotment of physicians. The Commission noted that under section 8(a) of the
Act (820 ILCS 305/8(a) (West 2006)), an emergency-room visit does not constitute a choice
of physician. In addition, the Commission concluded that Dr. Amit Garg, Dr. Ricca, and Dr.
Rakesh Garg were all within the same chain of referrals. The Commission reasoned that
because Dr. Amit Garg and Dr. Ricca treat at the same facility, they constitute only one
physician choice. Further, claimant was referred to Dr. Rakesh Garg by Dr. Ricca.
Accordingly, the Commission found that Soderstrom Dermatology was not outside the two-
physician rule. Nevertheless, the Commission affirmed the denial of prospective cosmetic
medical treatment. Citing the report of Dr. Rakesh Garg, the Commission concluded that
there is no precedent for awarding medical expenses for a procedure such as the one
prescribed for claimant “where the evidence is at best unclear as to whether [claimant] has
an observable disfigurement.” In addition, the Commission affirmed the denial of penalties,
additional compensation, and attorney fees. In support, the Commission noted that prior fo
treating at Soderstrom Dermatology, claimant indicated that her accident-related headaches
had resolved. Thus, the Commission reasoned, it was not unreasonable or vexatious for
respondent to deny liability for claimant’s visit to the dermatology clinic after claimant
herself stated that she experienced no physical limitations other than an indentation which
was not found to be a disfigurement. On judicial review, the circuit court of La Salle County
confirmed the decision of the Commission. This appeal ensued.

1. ANALYSIS

On appeal, claimant first argues that the Commission’s decision to deny prospective
cosmetic medical care is against the manifest weight of the evidence. Section 8(a) of the Act
(820 TLCS 305/8(a) (West 2006)) governs medical care. That provisions states in relevant
part:

“The employer shall provide and pay *** all the necessary first aid, medical and
surgical services, and all necessary medical, surgical and hospital services thereafter
incurred, limited, however, to that which is reasonably required to cure or relieve from
the effects of the accidental injury.” 820 ILCS 305/8(a) (West 2006).

Specific procedures or treatments that have been prescribed by a medical service provider
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are “incurred” within the meaning of section 8(a) even if they have not been performed or
paid for. Bennett Auto Rebuilders v. Industrial Comm 'n, 306 I1. App. 3d 650, 655-56 (1999).
The claimant bears the burden of proving, by a preponderance of the evidence, his or her
entitlement to an award of medical care under section 8(a). Westin Hotel v. Industrial
Comm 'n, 372 1il. App. 3d 527, 546 (2007). Questions regarding entitlement to prospective
medical care under section 8(a) are factual inquiries for the Commission to resolve. Max
Shepard, Inc. v. Industrial Comm 'n, 348 Il1. App. 3d 893, 903 (2004). The Commission’s
decisions on factual matters will not be disturbed on appeal unless they are against the
manifest weight of the evidence. F&B Manufacturing Co. v. Indusirial Comm’n, 325 111,
App. 3d 527, 534 (2001). A decision is against the manifest weight of the evidence only if
the opposite conclusion is clearly apparent. Will County Forest Preserve District v. Illinois
Workers’ Compensation Comm’n, 2012 IL App (3d) 110077WC, ¥ 15. Although we are
reluctant to conclude that a factual determination of the Commission is against the manifest
weight of the evidence, we will not hesitate to do so when the clearly evident, plain, and
undisputable weight of the evidence compels an opposite conclusion. Litchfield Healthcare
Center v. Industrial Comm'n, 349 1ll. App. 3d 486, 491 (2004). We find this to be such a
case.

Here, in denying claimant’s request for prospective cosmetic surgery, the Commuission
determined that “the evidence is at best unclear as to whether [claimant] has an observable
disfigurement.” The meaning of “disfigurement” is not set forth in the Act. However, in
Superior Mining Co. v. Industrial Comm’n, 309 11l. 339, 340 (1923), the supreme court
defined the term as “that which impairs or injures the beauty, symmetry, or appearance of a
person or thing; that which renders unsightly, mis-shapen, or imperfect, or deforms in some
manner.” Given this definition, we find that the undisputable weight of the evidence compels
a conclusion opposite to the one reached by the Commission.

Significantly, claimant testified that she did not have any skin blemishes or indentations
on her right temple prior to January 27, 2007. Shortly after the accident, however, claimant
was examined at St. Mary’s Hospital, where she was noted to have an abrasion on the right
side of her forehead. Further, when claimant was examined by Dr. Ricca on February 4,
2009, more than two years after the accident, he observed a “small indentation” on the right
lateral forehead which he attributed to her work injury. A week later, Dr. Rakesh Garg
reported that claimant had a “dent” as a result of the loss of muscle in the right frontal area
of her head. Dr. Rakesh Garg also attributed this condition to claimant’s industrial accident.
On February 23, 2010, Dr. Lomax, a dermatologist, confirmed the existence of a two-
centimeter by one-centimeter “depressed area on the right frontal temporal region in the area
in front of the temporal hairline.” Dr. Lomax recommended fat grafting to fill the area and
correct the deformity with minimal intervention. Further, claimant’s attorney asked the
arbitrator to “take notice” of claimant’s forehead. Following a brief pause, the arbitrator
asked whether Dr. Lomax “is proposing to repair that indentation.” (Emphasis added.) The
foregoing evidence clearly shows that, as aresult of the January 27, 2007, industrial accident,
claimant suffered a “disfigurement” as that term was defined by the supreme court in
Superior Mining Co. The evidence also clearly demonstrates that the disfigurement is
observable to the naked eye. As such, we conclude that the Commission’s denial of
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prospective cosmetic medical care on the basis that it was “unclear” whether claimant had
an “observable disfigurement” is against the manifest weight of the evidence.

In finding to the contrary, the Commission apparently relied on the report of Dr. Rakesh
Garg. As noted above, however, Dr. Rakesh Garg expressly found the existence of a “dent”
in claimant’s forehead which he attributed to the industrial accident. Although Dr. Rakesh
Garg also opined that nothing further needed to be done and that the dent will not cause
claimant any “trouble” in the future, he is a neurologist and was presumably speaking from
a neurological standpoint.

Relying on Superior Mining Co., 309 IlL. at 340-41, and Corn Products Co. v. Industrial
Comm'n, 51 1l1. 2d 338, 341-42 (1972), respondent suggests that any disfigurement claimant
sustained was not serious and therefore she is not entitled to prospective cosmetic medical
care. However, both Superior Mining Co. and Corn Products Co. dealt with permanency
under section 8(c) of the Act (820 ILCS 305/8(c) (West 2006)). That statutory provision
specifically requires that the disfigurement be “serious and permanent.” Respondent
identifies no such language in section 8(a).

Claimant also challenges the Commission’s denial of penalties under section 19(k) of the
Act (820 ILCS 305/19(k) (West 2006)), additional compensation under section 19(/) of the
Act (820 ILCS 305/19(]) (West 2006)), and attorney fees under section 16 of the Act (820
ILCS 305/16 {West 2006)). The intent of sections 16, 19(k), and 19(/) is to implement the
Act’s purpose to expedite the compensation of industrial workers and to penalize employers
who unreasonably, or in bad faith, delay or withhold compensation due an employee. Avon
Products, Inc. v. Industrial Comm 'n, 82 T11. 2d 297, 301 (1980). Awards under section 16 and
19(k) are proper only if the employer’s delay in making payment is unreasonable or
vexatious. McMahan v. Industrial Comm'n, 183 1ll. 2d 499, 515 (1998). An award under
section 19(/) is more in the nature of a late fee, so an award under that section is appropriate
if an employer neglects to make payment without good and just cause. McMahan, 183 111
2d at 515. The employer has the burden of showing that it had a reasonable belief that the
delay was justified. Roodhouse Envelope Co. v. Industrial Comm’n, 276 Tll. App. 3d 576,
579 (1995). Thus, where the employer relies upon “responsible medical opinion or when
there are conflicting medical opinions, penalties are not ordinarily imposed.” Avon Products,
Inc., 82 111, 2d at 302. Whether to impose penalties and attorney fees under the foregoing
provisions is a question of fact for the Commission subject to the manifest-weight standard
of review. Residential Carpentry, Inc. v. Hllinois Workers’ Compensation Comm 'n, 389 Ill.
App. 3d 975, 983 (2009). In this case, there were conflicting medical opinions regarding
whether claimant’s disfigurement necessitated additional treatment. While we find that the
Commission erred in attributing more weight to the opinion of Dr. Rakesh Garg than the
opinion of Dr. Lomax, we are unable to conclude that respondent’s reliance on Dr. Rakesh
Garg’s opinion was unreasonable, vexatious, or without good cause, especially given
claimant’s testimony that she no longer experienced any physical limitations as a result of
the industrial injury and the fact that claimant did not consult with Dr. Lomax until more
than a year after being examined by Dr. Rakesh Garg.
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1. CONCLUSION

For the reasons set forth above, we conclude that the Commission erred in denying
claimant’s request for prospective cosmetic medical care. However, we affirm the
Commission’s denial of penalties, additional compensation, and attorney fees. Accordingly,
the judgment of the circuit court of La Salle County, which confirmed the decision of the
Commission, is affirmed in part and reversed in part. This cause is remanded pursuant to
Thomas, 78 1ll. 2d 327.

Affirmed in part and reversed in part; cause remanded.

JUSTICE TURNER, specially concurring in part and dissenting in part.

While I agree with the majority’s affirmation of the Commission’s denial of penalties,
additional compensation, and attorney fees, I respectfully dissent from its reversal of the
Commission’s denial of claimant’s request for prospective cosmetic medical care.

It is the Commission, not this court, that possesses the responsibility of judging the
witnesses’ credibility, drawing reasonable inferences from their testimony, and determining
what weight the testimony is to be given. Paganelis v. Industrial Comm'n, 132 1l. 2d 468,
483-84 (1989). Accordingly, we should “not reweigh the evidence, or reject reasonable
inferences drawn from it by the Commission, simply because other reasonable inferences
could have been drawn.” Durand v. Industrial Comm ’'n, 224 111. 2d 53, 64 (2006). Here, the
majority reweighs the evidence and rejects reasonable inferences drawn by the Commission
in finding the Commission’s conclusion “the evidence is at best unclear as to whether
[claimant] has an observable disfigurement” was against the manifest weight of the evidence.
See supra 9§ 8.

Beyond Dr. Garg’s and Dr. Lomax’s descriptions of the indentation, the claimant
provided little evidence as to the appearance of the indentation, which under both
descriptions is small. Instead of providing photographs of the indent, she simply showed it
to the arbitrator, who did not describe the indent for the record. The lack of photographs
raises a red flag as to how observable the indentation is. The arbitrator’s statement after
seeing the indentation provides no information as it is vague and subject to different
interpretations. While the majority concludes the arbitrator’s statement clearly indicates
claimant had a disfigurement observable to the naked eye (supra § 18), one can just as
reasonably infer the arbitrator was questioning the need to fix something so trifling, i.e., “you
have got to be kidding.” In fact, the record does not disclose how close the arbitrator was to
the claimant when the arbitrator made the statement. Moreover, the Commission’s focus on
Dr. Garg’s testimony suggests it did not find Dr. Lomax’s testimony was credible.
Accordingly, the record supports the Commission’s conclusion “the evidence is at best
unclear as to whether [claimant] has an observable disfigurement,” and I would affirm the
Commission’s decision.
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LINDA DYE, PETITIONER, v. PLYMOUTH TUBE, RESPONDENT.
NO. 09WC 33325
ILLINOIS WORKERS' COMPENSATION COMMISSION
STATE OF ILLINOIS, COUNTY OF LA SALLE
2011 HI. Wrk. Comp. LEXIS 220; 11TWCC 0206
February 28, 2011
JUDGES: David L. Gore; Mario Basurto; James F. DeMunno

OPINION: [*1]
DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to all parties, the Commis-
sion, after considering the issues of causal connection, medical expenses, prospective medical, violation of the 2-doctor
rule and penalties and fees with regards to trauma to the right temple, and being advised of the facts and law, modifies
the Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof,

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds:

1. Petitioner is a 53 year old Furnace Operator for Respondent. Her duties included running stee} through
a furnace and nailing it. : ‘ - ‘

2. On January 27, 2007, there was no work for Petitioner to perform, so Respondent asked her to do an-
other job, which would be taoght to her. The person teaching Petitioner told her to take an air hose and
hook it up to a cylinder in order to Iift something. Petitioner did so, but used the wrong hose, and the
cylinder came up and hit Petitioner in her right temple, knocking her out.

3. Petitioner sought immediate treatment at St. Mary's Hospital [*2] emergency room (ER} and was re-
ferred to Dr. Amit Garg.

4. On February 4, 2009, Petitioner treated with Dr. Ricca (who works at the same clinic as Dr. Garg). Pe-
titioner indicated to Dr. Ricca that her accident-related headaches had resolved.

5. Dr. Ricea referred Petitioner to Dr. Rakesh Garg. She treated with Dr. Rakesh Garg on February 11,
2009. At that time, Dr. Rakesh Garg found Petitioner's physical exam to be unremarkable, and told her
there was nothing more that needed to be done for her condition. Dr. Rakesh Garg also noted mild dis-
comfort on Petitioner's right frontal area, but stated that there was no major problem.

6. Petitioner was diagnosed with a concussion.
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7. At the Hearing, Petitioner noted an indentation on her right temple, which was not there prior to her
accident. She vigited Dr. Soderstrom in February 2010 in an attempt to have the indentation fixed. Dr.
Soderstrom found that the indentation was caused by Petitioner's accident, and recommended a proce-
dure in which he could remove fat from Petitioner's leg or stomach and inject it into her temple. This vis-
it was not approved by Respondent, and Petitioner paid for it out of pocket.

As there is no dispute regarding [*3] causal connection, The Commission affirms the Arbitrator's ruling
on such.

The Commission also affirms the Arbitrator's denial of prospective medical benefits for Petitioner's cos-
metic surgery, Dr. Rakesh Garg noted that Petitioner's physical exam was unremarkable, and, even after
noting the indentation, opined that nothing else needed to be done. Dr. Garg also stated that there was no
major problem with Petitioner's right frontal area. The facts in this claim do not seem to rise to the level
of those in Williams v. Village of Bellwood, which awarded a claimant compensation for a disfigure-
ment. 87 LLC. 0857. Accordingly, there is no precedent for awarding medical expenses for a procedure
such as that prescribed to Petitioner where the evidence is at best unclear as to whether Petitioner has an
observable disfigurement.

The Commission also affirms the Arbitrator's denial of penalties and fees. Prior to Petitioner visiting Dr.
Soderstrom, a cosmetic surgeon, Petitioner indjcated that her accident-related headaches had resolved.
Therefore, it is not unreasonable or vexatious for Respondent to deny liability for Petitioner's visit to Dr.
Soderstrom [*4] after Petitioner herself has stated that she has no physical limitations other than an in-
dentation, and said indentation was not found to be a disfigorement.

The Commission, however, modifies the Arbitrator's ruling on medical expenses, finding that Respond-
ent is liable for medical expenses related to Petitioner's visit with Dr. Soderstrom, as Dr. Soderstrom was
Petitioner's second choice of doctors. Petitioner initially treated at the St. Mary's ER; however, under §
8(a) of the Act, an ER visit does not constitute a choice of physician. The ER referred Petitioner to Dr.
Amit Garg, constituting Petitioner's first physician choice. Over 2 years later, Petitioner treated at the
same clinic with Dr. Ricca. Treating at the same facility with 2 different physicians does not count as a
new physician choice. Dr. Ricca then referred Petitioner to Dr. Rakesh Garg. The Arbitrator incorrectly
found that Petitioner unilaterally decided to treat with Dr. Rakesh Garg, as the medical record of Febru-
ary 11, 2009 explicitly states that Petitioner was visiting Dr. Rakesh Garg on referral from Dr. Ricea.
Accordingly, with Dr.'s Amit Garg, Ricca and Rakesh Garg all within the same referral chain, Dr.  [*5]
Soderstrom becomes Petitioner's second physician choice, and thus is not outside the 2-doctor rule.
Therefore, Respondent is liable for Dr. Soderstrom's § 49.00 medical bil.

Accordingly, based on the above, the Commission modifies the Decision of the Arbitrator with respect to medical
expenses, and affirms all else.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner's condition of ill-being was causally re-
lated to the accident on January 27, 2007.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall not be Hable for prospective medical
expenses related to Petitioner's cosmetic surgery.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner is not entitled to penalties and fees related to
the denial of Dr. Soderstrom's medical expenses.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall be liable for Dr. Soderstrom's medi-
cal bill, as Dr. Soderstrom was Petitioner's second physician choice, thus not violating the 2 doctor rule.

Bond for removal of this cause to the Circuit Court by Petitioner is hereby fixed at the sum of $ 100.00. The proba-
ble cost of the record to be filed as return to Summons is the sum of 35.00 payable to the Industrial Commission [*6]
of TNinois in the form of cash, check or money order therefore deposited with the Office of the Secretary of the Com-
mission.

ATTACHMENT
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ILLINOIS WORKERS' COMPENSATION COMMISSION ARBITRATION DECISION 19(b)
An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party. The
matter was heard by the Honorable James J. Giordano, Arbitrator of the Commission, in the city of Ottawa, on
04/30/2010. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues
checked below, and attaches those findings to this document.
DISPUTED ISSUES

F. Is Petitioner's current condition of ill-being causally related to the injury?

I Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent paid all
appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

M. Should penalties or fees be imposed upon Respondent?

FINDINGS

On the date of accident, 1/27/07, Respondent v;ras operating under and subject to the provisions of [*7] the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $ 38,334.40; the average weekly wage was $ 737.20.

On the date of accident, Petitioner was 53 years of age, married with 0 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $ 0 for TTD, $ 0 for TPD, $ 0 for maintenance, and $ 0 for other benefits, for a
total credit of § 0.

Respondent is entitled to a credit of § 0 under Section 8(j) of the Act.
ORDER

The outstanding medical bill from Soderstrom Dermatology Center in the amount of § 49.00 as set forth above is
denied on the basis of the 2 doctor rule.

Prospective medical treatment pursuant to Section 8(a) at Soderstrom Dermatology [*8] Center is denied.
Penalties and Fees are denied.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.
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RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this deci-
sion, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the No-
tice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

James J. Giordano - Arbitrator
05/10/2010
Date
ARBITRATION DECISION
ATTACHMENT
ARBITRATOR'S FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Petitioner testified that she was working at PLYMOUTH TUBE on January 27, 2007, when she sustained an
impact injury to the right side of her head.

The Petitioner was employed as a furnace [*9] operator. On the date of the occurrence, she went to the St.
Mary's Hospital. The St. Mary's Hospital records note that the Petitioner denied that she had loss of any consciousness,
although she stated she was dazed. CT scans of the head and skull were negative. The Petitioner was treated and re-
leased. {Petitioner's Exhibit No. 3.)

Thereafler, the Petitioner followed up with Dr. Ricca. The Petitioner continued to work her regular work duties and
then was seen by Dr. Garg on February 11, 2009. Introduced as Petitioner's Exhibit No. 5 was a February 11, 2009, re-
port of Dr. Garg. Dr. Garg noted that the neurological examination was completely normal. He examined the Petition-
er's head, and he stated that he did not think that anything else needed to be done at that time and that it is not going to
cause any trouble in the future. (Petitioner’s Exhibit No. 5.)

The Petitioner testified that she located the Sodersirom Dermatology Center out of the Yellow Pages. She was seen
by that facility on April 23, 2010. (Petitioner's Exhibit No. 2.)

In support of the Arbitrator's decision relating to (F), is Petitioner's current condition of ill-being causally
related to the injury, the Arbitrator [¥10] finds the following facts:

The Arbitrator finds that the Petitioner's current condition of ill-being is related to the January 27, 2007, accident.

In support of the Arbitrator's decision relating to (J), were the medical services that were provided to Peti-
tioner reasonable and necessary? Has Respondent paid all appropriate charges for all reasonable and necessary
medical services, the Arbitrator finds the following facts:

The Arbitrator finds that the Respondent has paid all of the reasonable and necessary medical expenses. The Peti-
tioner's charges from Soderstrom Dermatology Center total § 49.00. The Petitioner testified that this was her own
choice of treating physician. This took place after she was seen at the St. Mary's Hospital and then followed up sepa-
rately with Dr. Ricca and Dr. Garg. Accordingly, the Petitioner's choice of "Soderstrom Dermatology Center” represents
her third choice of physicians, and therefore the Respondent is not responsible for the $ 49.00 charge due and owing to
Soderstrom Dermatology Center.

In support of the Arbitrator's decision relating to (K), is Petitioner entitled to any prospective medical care,
the Arbitrator finds the following facts: {*11]

The Petitioner was examined at her choice by neurologist Dr. Garg on February 11, 2009. Dr. Garg, in his February
11, 2009, report, stated that the neurological examination was completely normal, and "I do not think anything else
needs to be done at this time." Accordingly, the Petitioner's request for prospective medical treatment prescribed by her
third choice of physicians at Soderstrom Dermatology Center is denied.

In support of the Arbitrator's decision relating to (M), Should penalties or fees be imposed upon Respond-
ent, the Arbitrator finds the following facts:
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Respondent relied upon it's belief that Petitioner had exceeded her choice of 2 doctors and the Arbitrator agrees.
Therefore Respondent was not unreasonable or vexatious in withholding payment and prospective medical treatment
based upon the 2 doctor rule.

BASED UPON THE ABOVE FINDINGS OF FACT AND CONSIDERATION OF THE PREPONDER-
ANCE OF THE EVIDENCE, THE ARBITRATOR ARRIVES AT THE FOLLOWING CONCLUSIONS:

Disputed Issues ¥ - Petitioner's present condition of ill-being is causally related to the injury sustained on
01/27/2007.

BASED UPON THE ABOVE FINDINGS OF FACT AND CONSIDERATION OF THE PREPONDER-
ANCE OF THE [*12] EVIDENCE, THE ARBITRATOR ISSUES THE FOLLOWING ORDER:

Disputed issue J - The outstanding medical bills from Soderstrom Dermatology Center in the amount of §
49.00 as set forth above is denied on the basis of the 2 doctor rule. '

Disputed Issue K - Prospective medical treatment at Soderstrom Dermatology Center is denied.

Disputed Issue M - Penaities and Fees are denied.

This award in no instance shall be a bar to a further hearing and determination of a further amount of tem-
porary total compensation or of compensation for permanent disability.

Legal Topics:

For related research and practice materials, see the following legal topics:

Workers' Compensation & $SDIAdministrative ProceedingsClaimsTime LimitationsNotice PeriodsWorkers' Compen-
sation & SSDICompensabilityCourse of EmploymentGeneral OverviewWorkers' Compensation &
SSDICompensabilityInjuriesGeneral Overview



