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. Precision Cabme{‘s Em .!uex’s Consomum lnc. ahd ir e Grou

.. Employcrﬂ{espondcnt . ‘

3 An App[mafwn for Aaj’ustment of C[azm was ﬁled in tl;us matter, and a Notice of Hearzng was mailed to each par{y
in ' ax:bxtmtorofthe OommISsmn, R TRt

've!ersl \suranc

-+ The matter was ‘heard by the Honorable o, Kinnama
) m«ﬂm Gﬂy of Geneva, L. » Ot March 25, 2008 Aﬁer rewewmg all 6f the evidence
B presented, the arbitrator hereby makes ﬁndmgs on the dlsputcd issues chacked below, and att‘achcs ﬁmse ﬁndmg,s fa’

. ﬂns document

'\’msmmn zssrms , :
A. @ Was the respondent opemﬁng under and subject to the Ilhnoas Workers' Compensanon or Occupauenal

. Diseases Act?

‘B, . Was there an employee—empleyer relationship?
C, . Did an accident occur that afose out of and mthe course of the penuoner's employment by the respondent? .-

D What was the date of the aoc:dent‘?
B, g Was timely notice of the accident given to the mSpqndent‘?
. Xs the petitioner's prescnt oondmon of dLbemg causally rclated to the mJury? A
G D Whatwerethepetzhonefseammgs? S e * |
H. E] What was the petznoners age at the ume ofthe accxde.nt? I B el s et

k- D What was the peutxoner‘s mantal status at the txmc of tb.e accxdent?
. Were the medxcal semoes thét were prowded £0 peutzoner reasonable and neoessary?

C . What amount of compensanon is due fbr tempomry total disablhty‘?

. Whaz 1s the nature and extent of the m;ury‘?
i< Should peﬁalﬂes or fees be zmposed upon therespandem?

I - Isthe respendent due any credlt?

3 g Other coveraqe by Trave!em
i o.mwam TR Tal!ﬁw AT O me,«m v L

jr‘BBec IZ/W 70 M'Randp{uﬁsﬁreet #3" . Chi
nmn‘ate q,fﬁoes Callin.m’!fe 6!&34’6-3{50 Peor&z 309/6?’1—3919 Roab‘brd 8!.5*987»7292 .Sj:rfngﬁeldy?l ?’/785—?08{8
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On Ja n, 1 G 2003 , the respondent Prec*sron Cabmets was
' opcraimg under and subject to the prowszons of thf: Act S

e, On this data,aﬂe J;Qy mployer rﬁla&onsinp i
, Preclsmnﬁ‘abinets a.adﬁn‘?@ers Consortzum Iuc. A

. '”. O his date thc p etitloner ‘Hd S‘mam inj uﬂeS that arosc out of and in rhc course of employment
. Tlmeiy notlcc af tIns acc1dcnt was ngen to the respcandent [ '

In thc year precedmg the n:gmy, the pcutloner earned $ 44,6 1 6 80 ; the averdge weekly wage was $ 858.00
- At the tune of m_:uxy, the petluoner was 56 years ‘of agc marﬂed - with 0 chlldren undex 18 '

e Necessaxy medical serwces lltzve “HOE. . been pmwded by the rcspnndent.

N . -To date, $ 92,58 7, 90 has been pzud by fhe respondent for TTD and/or mamtenance beneﬁts

o ORDER -

© < 'The respondent ‘shall pay the peﬁnoner tempozmy total d:sabﬂity beneﬁts" erf $ §72.00 /week for

- 62-4/7 weeks, from 111 3103 througb 217103 and 1 2.""3!93 ‘:‘..‘ii’()u g ’””8!'64 wmch is the penod of
tempOrary tQtal dxsabmty for thch compensatmn s payable '

" The reqmm*ﬂﬂ* hinl! Yooy S, pcuu(}ﬁel' the sum of $ 572 Gﬂlweek for a ﬁxrther pemod of life; as prowded in
*. Section §!_ﬂ ofthe Act, because thc injuries sustained caused caused his ) . ermanen wtal d:sabrhﬁ-

"+ The respondeat shall pay the peﬁﬁonerco mpensation that has accrued ﬁ‘om 1 {1 3103 thrso‘ugh 3125108
and shall pay the remainder of the aw:ard, if any, in ‘weekly payments. -

. The respondent shall pay the ﬁmher sum of $ 5, 588.34 f’or neoessary me:dxcal scmoes as prowded in b
Sectzon 8(&) of@ﬂxe Ag{; P, :

¢ i et I L s e arwe mh e e

. 'Ihe respondent shaﬂ pay 5 0 in penaltzes, as prov:ded in Section I9(k) of the Act. : e
. The resmndent shaﬂ pay$0 in penalt:es as. prowdcd in Secuon 19(1) of the Act . Lo :
'I‘he rcspondenf shall pay'$ 0 i aitomeys fees as prowded iiy Secuon 16 of the Act. i g |
See alsv OBWCOZGS? ' ' ’ -

2 Compniss; his awvard,: | ‘”"/’sha{laccrueﬁ-emthe
ite listed below to; the day before the date of “payment; hOcher, zf an emphyees appeal r:;suits in e;ther no
ange ora decmase m tI;us award, mterest shau not accrue - . :

May2,2008

Date
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. Petitioner.testified that on January 10, 2003 (04WQ03879) he was working at I Precmmn L
Cabinefs (I’recxszon’)'as 4 cabinet maker; HeToceived tis weekly wage payment from "
" Employers Consortii, Inc. (ECD, PX5.He wasmakmg cabinets out of plywood and---

partncle beard. That day he was ‘aftempting to move a sheet of plywood to a panel saw, As
" he.did, he felt immediate. pain in his lower back. He told his boss, Dave Matti, mmpleted .

workmg the day, and sought treatment from peuro surgeon Dr. Benjamin LeCompte.-

3 :When he saw Petitiofier on Jan: 23 2003 e docthr foted the aceident of Jan. 10,.
* 2003.Dr. LeCompte thought Petitionér bad spinal stenosis at L3/4 and L5/S1 with 2

hermated disc on the right at 1.5/81 based of-an MRI dotie Jan. 28, 2003. Petitioner
improved and the doctor released-hir to lightduty work-onFebruary 17, 2003. (Rx 2).

He testified that his duitiés didn’t changc sinch; they said light duty but he rcally did his -

regularjob 'Hé remairied symptomatic -Was taking’ ‘Pain wiedication and uaderwéita -

“seties of epidural steroid-injections at the L3-4 level in March and April 2003. However

- by Sept. 10, 2003, Dr. LeCompte noted Pefitioner was “havirig sorhe- mgressw .

compiaxmng of nght leg-and buttock pain:He had’ positive right leg Taising and nght

' femoral stretch. signs as-well as-some loss of nght plantar flexion. Dr. LeCompte-: -

:nr’m\nfw‘f he aur‘ b@h&nﬂnr r‘vmnonnﬂ. m-n-rreﬂr vk 'Uahﬁn'nnr hnmfﬂfg{j b.gcg_ugg he was bnfh

Wit A Renh

= diabetic and post- bypass surgery. Petxtmncr was to seck surgical clearance from his

r-mﬁtninmc:f hat mdmafmi h.o wranted to 'hn!r% off on QT‘I!‘Q‘F‘W 'nnfd after the firsf nfﬂ‘te vear
if possﬂﬂe On September 25,2003, Dr. LeCamptc stated in his note that althoughhe .

' " does have spinal ‘sténosis, he is a-“bad risk”’ for ¢ surgery AnEMG on Oct. 15, 2003 tq

't determine whiethier there wds diabetic neuropaihy versus radzcldopathy was read as
essentzally normal, PX12, - s ‘

Pefitioner continued to wotk, mcludmg ovemme "On-December 12, 2003 (08WC02037), "

i B Was-attémptitg” to-ift 4 base: Sabitiet into atriick As he did, he felt’ severe back pain.
- He testified that this pain was rauch worse than previously. Before this date, he was able, -
. to walk, drive, and work, However, aﬁer December 12,2003, he was unable to perform e

" any of those actzvmes

He réturned to Dr. LeCompte In hlS December 18 2003 note, the doctor rcwewed h:s
pnor treatment, noting Petitioner had improved. foﬂowmg his epxdurals so that. suxgsry _

‘was not recommended at that timé. Di; LeConipté’s examination of Dec. 18,2003 - ...

* showed no “real ¢hange in his neurolégiv filnction™, with.the straight leg raising fest -
posmve on'the right at 30 degrees. However, Petitioner definitely bad an exacerbataon of L

. hig pain. The doctor requested clearance from Petitioner’s cardiologist, a myelogramy and’ .-~ = :*
. ‘J*}2post~myelog1am CT scay. He ‘was cleared for surgery in Jannary, 2004, PX12. However,© * - 7 .77 ¢ .
L Petitioner mquested a second opinton from Dr: Leonard Cerullo who found multiple disc - 7.7
‘degenerative disease. and a- herniated disc at'L5-S . He'related & hxstory of an nntial S

-, infury on January 10,2003, aﬁm‘ which Petitioner developed rigbt Jeg pain and the -

- Pecember 13 (sic); 2003 mmjury of liis back at work resulting-in recurrence of his pain, - . "

whlch wag even more sevete, numbness of the laierai toes of the right footand Wcakncss
of the plantar flexion of the nght foot; Petmoner had been totally mcapacxtated since tha R

o "'. onset of his symptoms RX24. -




...~ underwent surgery
ocational Assessment chdrt dated Feb.26; 2
¥ : oy

o Hav
T Gusloff otégl;Peﬁtioqu was a 60 year old cibinet maker ve! o
' - education. | t could not m&jte,:’Eﬁgﬁsh,;HeW&séqp&bIei Sy
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. Petitionise was exasniied on Fel, 3, e doda.
er surgery-should bé-at the right STHerve foot or =

' myelogram/CT 16 determine whe:

F "shouldf'alsg.,addic‘ss*Peﬁ-tioneﬁs‘ 8p
.date had been appropriate; that Pet
heeded flirther treatment, Regardirig whe

A6rwcceso0

-2004.by D’ Savino. He fecomihended a. - © -
inal stenosis. He thought Dr.LeComipte’s treatment to', '
itioner was unable o work,'wagsﬁgt at MMI and | "
ther Pétitioner’s condition was related to his '+ -
“Yes, he has arecurrence of an injury that -

- (unspecified) work accident, Dr. Savino wrote: . |
ogram/CT done Feb. 12, 2004, showed both.

oceurred back in Taiinary,” PX8. The myel

 Stenosis at L3/4 and L4/5, di-stozfﬁon/dfgpla
; ot sheath at L.5/S1 and an osteophyte

o proximal right ST nerye ro
- Petitionet underwegt surg
partially removed, ,

LeCompte documented neurological.changes base
ry. It was done April 12, 2004

second surge

ateral right dural sa¢ and

cement of the anterol _ .
at that same fevel. PX11, -

& which a calcified disc was

ery on March 9, 2004 durin
.o - .. L 3 _2004 DI‘. }

The operative report in PX11 is incomplete, -
on at L5/S1. Post operatively, Petitioner’s

but it appears the surgery was a decompressi y; Pet
ved. He was on Neurontin for the pain. He

Back pain continued but hig leg pain ifmpro

ferred for a psychiatric evaluation

developed symptoms of depression and was re :
-according to Pr. LeCompte’s Sept. 23, 2004 note. As of Dec. 8, 2004, Dr. LeCompte
Tfusion surgery and referred Petitioner to Dr.

recommended a work up for possitile

ninar vrisasy,
NI T TR R

er, The 'doétdr-thought Petitioner could do-a Jj

Rabinowitz, He noted Petis
cabinet mak

& protubily not ve abie 10 return 1o his usval job as a
ght or sedentary job but first his

daily standard of life had to be improved, PX11.

Petitioner.-was s
- the LS:dermatorme bilaterall
thought Petitio

addressed all of the neuralogic Compression.
ayem thought Petitioner was a candi

" surgeny. Dr. Ghan

ecn by Dr. Ghanayein on Feb, 9, 2005, He fouud decreased sensation in
: y and buttock pain with the tension sign, bilaterally, He. .

that the prior two surgeties had not

ner had ongoing lumbar stenosis and
His bladder function Was WOTSE, post-

date for further surgery, and was - - .
e: “It would appear that

disabled from work. Regarding causal connectio he wrote: ]
injury, and then'the subsequent re-injury in.-

. Symptoms that started from hic Yapuers 2003 injury, and the _ ‘
0£ 2003 of back and leg pain would indicate that the condition for whick he - T
would be related to the work injury.* Px9, . . . o

* December of 2

" any level. Hus used acane and sothetimes
3 - had additional health coneerns including obesity, diabe S
YT contributed fo hig overall disability. Puither trafning fo improve.his English and computer _
' skills was not feasible given Petitioner’s age, My Gusloff concluded Petitionér was S

007, Vocational Corsultant. Thomas o )

etes-and a heart condition which,

- procluded flom any gatnful employment, PX6. ©

: . Petitioner testified he has been released _ ; X
ERAE He has chosen not to have the cage-in fusion regdmmendedby'Dr.LaCompteﬁA‘demanc{ o e
* for vocational rehabilitatio : Lo

" Security Disability since

1 Was made, but it was not offered. He
2005. He hasn’t diiven a car since Dec. 2003,

to work or fetumﬁ_ to-work since his surgeries. .

has been-on Socjal -
. He has troublé




. timesa day and Tylenol..
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L slcepmg due to pain. When he wakes he takes a shower, with his wife’ 8 heip Shealso -~ L
= - helps him-dress. Hehas-breakfast-and takes-his medication and then-lies down. He can e

stand for less than five-minutes. He uses a canexo walk. He is takmg Vicodin. #3, four
. Petitioner was examined by Dr. Trotter at the request of Travelérs for the Dec; 13,2003
. ‘daté of injury (08WE€02037) on March 10, 2003. Dr. Trotter found-a negative straight leg
*raising test, decreased sensation in the LS dermatomes bilaterally, minimal ability o
- "stand on his toés and feet and mild paraspinal spasm. He thought Petitioner was not
. capable of eithier fuull or Light duty, but declared hitn “fully permanently disabled”. Dr.
Trotter concluded Petitioner was a candidate for. fusion surgery, but poted it would be at
very High risk due t6 his.other physital issues aud therefore-would niot be appropriate. He
- thought Pétitioner should continue to take Neurontin. He also suggested aspinal cord
sumulator, & yearly series of epidural steraid. mjecnons and home eéxercises as future

. treatment options. Petitioner was at MMI. Regarding causal connection, Dr. Trotter
. opined Petitioner- appeared to have a-“limited exacerbation” ofhis pre-existing disc
herziation at-L5/S1 on Dec. 13, 2003, He thought this. aggravation was also supcnmposed

" on pre-existing severe multi-level spinal stenosis and DDD RX16&32.
Edward Boliz is presxdent and share holder of Prime Memdlan msurance Group,

CUlTiniei v;ﬂA mau.nww Uuamvob ' .tWAbLUH, 3 mm&m UL \.-le.u,lDLb .tv.t t.u\.v ulwxbm yLULbba;u.u, )

) ~¥ I
was a-client of his for 14 years. ECl is a professwnal employment orgamzaﬁon (PEO) -
which bundles a number of buman resources services togethier for small employers. -
. - These included human resources management; workers’ compensation coverage, and -
. health insurance. When he read ECE's brochure, M. Boltz thought it might be a new
produet he could offer to clients. Between Precision and ECI, BCI was responsible for .~

- workers”™ compensaﬁon ciamls and there’ was an agreement to that effect.
Connie SanFillipo was vice prcsxdent of sales for ECI from 1998 to 2004. She ‘made.
presentations regarding the PEO services provxded by ECI to prospective clients. She miet
Dave and Lynn Matti-when she made presentations to them on Dec. 16, and Dec. 22,
1999, RX14 is a‘copy of the general ECI brochiure. At some point ECI entered into a
" “contract with Precision: ECI became employer of record of Precision’s employees for
-purposes of workers® compensation. ECI obtained the insurance. ECI hada contraot thh
- Precision for the period from Jan.-2003 tbrough Dec: 2003, . ., SR
o Lynn Matti doezs all the paperwork for Prcolsmn, inchuding bookkeepmg and mcord
... keeping, He hisband, Dave Maiti, is Precision’s presidént. Edwerd Boltz told her about
BCI when Precision was looking to out source administrative functions. Connie - o

" . SanFillipo came and met with them, Amiong the furictionis ECI was responsible for was -
wOrkcrs compensation; RX14 isa copy of the brochuire Ms: SanFillipo gave her.

. Predision and EC] had a contract, Precision paid a fee for the coptract amouat covering

" BCPs services. Precision’s only responsibility for WOrkers compensauon clauns wasto

g . ;-'-i:mportthe claim.
+ " Karep Nolait is vice pres;dent of operaﬁons for Cory and Assoczaies (Cory),
cammercxal msurance agency representmg a vanety of insurance ooznpames ln addmon, R
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.., COry Was authiorized b hié Staté of Hin

- was the service pro

ois a:issue policies fom Travelerd Insur

Cory & Associates; the insured was Employer’s C q -.; th cate
-+ Was Precision Cabinets, 1189 Lyon Rd,, Batavia, IL, 60510; the insuranioe was for

worker’s compensation and employer’s liability; thie policy was effective beginning . _
o1 on, M tified that Travelers never .

' 9129/02,1expiﬁgg9/2f9/03 . On cross examination, Ms. Nolan tes ]
18’ compensation claim whether from. .

Cory ar BCL Thie ECI policy for 2002-3 was thro
vider, as defermined by lettery: Neither Cory nor I'ravelérs had a say .

- asto the assighment: She knows Precision was brought within the BCJ policy but doesn’t,
know when. RX4 confirms that ECY had o pelioy Sirough Traveiers. As part of her duties
- would usually wait 30 days to receive

ior Cory, Ms. Ni Olan sent-changes to Tré;vclrers'. She ,
call. The endorsenient confirmed the -

' objected wheneves she forwarded along a worke _ _
ugh the assigned risk pool. Travelers

.and endorsement. and if she didn’t shewould faxor
requested change. Coverage was for all employees andtates were set based on audits to
determine when people became employees. | . ' . T
FBI Special Agent Patrick J. Moran datéd Des, 12, 2006
f America v. Allen Hilly, U.S.

PX7is a copy of an affidavit by
aspartiofa cﬁminal-.coniplaint-'captibned United States o : o
Dist. G, Dist, of New Jersey, Magistrate No. 06-4076. In Attachment B, Special Agent .
Moran alleges that Allen Hilly, “the managinig partner/director of Professional - . .
Employer's Holding LLC, which owns.and operatesa iumber of subsidiaties including - © |
bt ot limit to ---Employers-Consortinm Ine, (“ECI”) bad defrauded clients by diverting .
payroll taxes and workers” Compensation premiums,- .~ =~ - . . - R
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== thie.sébond accident it was the same; thing: In xoughly Dec. 2003 or Jan. 2004 he got z call
T o Down, He explained tiat situation and that Pétitioner was not working: He. = - .- -

answered all hér questions., Theré were.probably two to-three moré phone ¢

. same élaim. Dawn called back again, but he doesn’t recall when. The ottiérs.who called
- asked the same questions, On cross examitiation Mr. Mattie testified that he is sure he -
. talked to Dawn within 30 days of the Deg, 2003 accident and as far ag the-Jan: 2003
*. . accident, he’s sure it wgs a representative of Travelers. Ll
T |- Dawn Stewart began working in Travelérs® investigative claim unit on either March 23 or
“ el Maioh:24, 2003 When a claim comes-info:Travelérs” systein, by fax or pone, itis
- - assigned to 2 elaim representative. If theréate-any flags, it comes 10 the investigative
unit; She calls the fnsired and the émployée or his/her dttomey within 24 hotrs of when a
. élaim is assigned to her: She mitst have a'miedical authorization forin in order to act on a
. _claim, The claim for Pefitioner’s Dec, 2003 agtident was entered into the systern in Jan.
~ 9008 when Travelers got his application for adjustnient of claim, Stewart asked that it be-
entered and theri she investigatéd, There was 1o claif in-the system for the Jan, 2003

. accident, When she got the application for the Dec.- 2003 accident, she called and lefta
o115 within 24 hours, Shealso called Mr.

© . - message for Eynn Meiti. She mdds three cal .
i . Meilke, who was listed as atforsiey on the application. Shé:had no knowledge of the Dec.
© D003 gagident hefors Jari 3R, 2008 She did not talk to M, Matfie before then regarding -
* - the'Dies: 2003 aceiderst. Tn January 2008 Ms:-Stewart-asked Ms: Méttiabout the claim. - -
.+ .- Ms. Matti indicated the claim was reported to ECI, Chtis DeMarco, who said she would”
7+ 7 take caré of everything. Ms. Stewart did not speak to DeMarco, She asked Ms. Matti for
©. an accident report but didn't get oné.She never got one for ECI for the Dec, 2003 - '
~ accident. They did have one for the Jan,-2003 accident. On ¢ross examination, Ms.
.. Stewart §aid they.got notice ofthe Jan. 2003 accident from EClin 2006. It was.in the file
" ©* rnaterials. She did not bring her claim file with her fo the hearing. The Jan. 2003 claim’ -
.- . ' wasreassigned to Stewartin Oct, or Nov. 2006. Before that, Ms:-Taylor worked on it. -
“... v Partofthe investigation is o get medical.records: She.got them and they are in the file,
R including Dr. LaCompte’s records, and Dr. Ghanayem’s report.. She scheduled an -
. “examination with Dr. Trotter in March 2008.-Stewart was not-the only-adjuster for these
R “¢laims; there was one other; She never had & conversation with Dave Matti. = . B
77 -+ . (Andréa Shopher is-a senior account manager/underwriter for Travelers’. property cagualty - .
L dffflidtes. She dealslonly with assigned risk policies, reviewing records kept by Travelers},
NS .';- o ‘shehas dealt with Precision Cabinets, Travelers receives assigned risk applications from S
- NCCI and issues polices and also makes changes to policies suchias additionsand = - - -
... deletions to existing policies. Travelers does not solicit assigood risk policics. There is an -
7 automatic electronic feed to NCCI. There s also’ an electronit policy warehouse which. | -
-+ [ provides on ling storage. This allows review of récords kept Within the ordinary course off -
-~ business. Files also may be printed out. When a filing is processed to NCCLyifit =~ .0
R ‘generates an addmonal premium, it will be billed, Either the producer or the insured can’ . -
- w1l - generate a Cliange Tequest. Whien the producer geénérates a change request, if goes info .7 -
. < . ‘electronic filing. After Travelers processes a change request, notice of the change goesto
Y2 .. %, the prodicer, in this case ECI dnd Precision, and to NCCI. Ms, Shopher.doesnotdo .. -
"+ audifs, butreviews the results. She reviewed, the audit for Precision for 2002-2003. The © . /-

o T

alls sboutfhe, v ...
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o Adit s A g6 insine froper Billink did setvics for apolicy, Trivleis is & S6rvicing -1t o
- carrier in Jllinois and in 2002-2003-was the serving carrier-for BCL RX4 is a certificate of - . o
- insurance: The certificate holderis:Bigcision; the insired Was ECL Itshowsan issue date. .. .~
~ 7+ of9/22/03 for.the 9/29/02 to 9/29/03 policy, # UB-801X352-4-02.'As an underwriter
. tracking policy cheniges, she sees the: results in terms of certificates and premiums. An - - ’
on or deletion to a policy. R¥4 is proof of coverage for ECI but

", -+ endorsement is an addit ‘ _ ‘ :
" not for Precision because it is listed a cettificate holder. She reviewed change documents

- for the ECI policy for 9/29/02 through 9/29/03 as well as endorsement requests, audit =
results, certificates of insurance and the certified ECY policy for 2002-2003. The file
-includes a change document adding, Precision to the policy effective 8/29/03 On cross
examination, Ms. Shopher testificd Travelers majntains an underwriting file which would
have change requests, correspondence with the producer and the insured, a certificate of -
. Insurance and documentation notes: She.did not bring the file t6 the hearing. She did not -
. know thefe was a subpoena. PXi4. She didn’t know whether theré was ari audit file. She
* didn’tknow when an audit was done for ECI, She was not part of the process for making
* " .. policy changes. She reviewed the underwriting file but not information such asthe
- -number of employees, their names; location or risk class. She reviswed the audit resulf ‘
* showing policy effective dates.and name of client. She did not know what Travelers did
-t ennfirm the andit sosute LOURilg af RA3 1, she identified it as the policy for 9/29/02" -
- through 9/29/03 and agreed there Wwas.a policy for ECI for that period. Looking at RX17a,
- the date is 1/10/03. 1t shows Travelers Indernnity Co. There’s a policy number which- .
corresponds to the policy at RX31; LoOking at the document she saw Precision Cabinets
with a street address and business name. Travelers givey thig information to NCCI. Corey -
s the producer listed on the policy and has the ability to issue a certificate of insurance.
- Workers’ compensation policy premiums are calculated based on payroll, risk . . .
.. calcalations and loss ratings. An audit is 4 protection for the insurance company. It shows
. whatthe payroll was: per classification per client. The carrier looks atpayroll and-what -
. kind of work eachi employee is doing so they can be put ih the. correct category of risk ©
Ppayroll has not been correctly reporfed by the

-, .. and so the underwriting ‘can be done, If the ‘
. Insuted PEO, the carrier can still-change the proper premium. If the payroll has not been'
1+ eorrectly reported, the carrier can go back and change the premium, Assigned risk© -
7 premivms dre generallyata higherrate, As an un&e_'rmit’er, Ms. Shopher determines what - . . ,
e will be charged, On ré-direct examination, she compared PX2 and RX17a. RX17agives - .
. thé effectiveidate of the policy while PX2. givels fhe change effective date, Tt confirms her
. opinion that Precision was added on Aug. 29, 2003, - A
* PX2 consists of the certified Policy and Coverage Provider records of the IHinois
** "Workers’ Compensation Commission showing Policy number 6BKUBSD 1X352402 with
i+ .. SHeGtive dates of'9/29/02-9/20/03 for BET wsider FEIN #363891980. Travelers Indemnity
. 'Co.is named as the coverage provider; Page 1 6f PX2'is the same in all substantive
5o reSpeets'as RX17: ticy, were printed on different dates: Attached to PX2 is a list of Hames .
“.. < andaddresses including “Ermployer’s Consortium Inc and 1189 LyonRd. Precision .
- - - Cabinets Inc., Batavia IT, 50510, The fourth page of PX2, under the heading SR
- “UNEINKED AND/OR DELETED NAMES” Shows ECI under FEIN # 363891980 -
iting 8/29/03. The last page of PX2 i titled “Canc/Reinst/Nori- =~
ws “CANCELLATION” effeitive 9729/ 027. 1t further ,

€

- - effective 9/29/02 and expifin
o T Repew™ for this policy. It sho




. 04WC038792nd08WC02037 Aaie ‘ Page7

.. shows “REII\ISTATEMENT” effective: 17 15/03 No' testlmony was offered about this ifst o

i -""pag& Comrmssmn records reflect that: Prec1szon Caf)"nels Tad workers compensat:on e
coverage in effect on Jan, IMOOMO4WCOB 879) throngh West Bend Insurance. SRR

- PX3 mcludes the followmg unpald medicat bilis: $1,550.00 Medical Center Anes}:hesm
; “and $4, 036.34, Third Palty Solutlons (pharmacy bills). The total is $5, 586 34. o

R The Arbitrator concludes L
o710 OnJan 10, 2003 and Dec. 13,2003, Respondent Precision Cabmets was
* . operating undef and subject to the Hlinois Workers” Compensation Act. This is’
based on Petitioner’s testimony ‘that Precision was in the business of makmg
.. 7 cabinets.and to do so used saws and other tools. 820 ILCS 30573,
" 2. OnVan. 10, 2003 and Dec. 13, 2003, Respondent Employer’s' Consortitin, Inc.
- 'was an employeé loasing company-and was a Lessor within the meéaning of the
" Employee Leasing Cothpany Act, 215.YLCS 113/15, based-on the festimony of
Edward Bolz, Lynn Matti and Connie DiFillipo as well as RX 14 and RX23.
On Jan. 10, 2003 and Dec. 13, 2003, Respondents PI‘GCISIOII Cabipéts and %‘CI had. '
fa} 4 of the Tlim mois:

1- - vvnﬂ-'ln-cn b v\ﬂnﬂﬂiﬂfr 1\“’

owing-loaning relationship within the

e e -Workers Compensation Act. The parties entered mto a oontract by which BCE
.fﬁnlr nvar-adminictratinn nf"uawnsm ’!ul_mnn ralatinne G\ﬂﬂhnnﬁ 1nﬂfixf§1no ﬂﬁvn'u)
wages (RXI) and pmwdmg workers’ compensation insurance coverage(RXB &4)
The contract is not in evidénce, but Edward Bolz, Lyon Mattie and Karen Nolan -
all testified to it existence. ECI was the Ioanmg employer and Precision Cabisiets

. ‘was the borrowmg employer.
4. ‘OnJan.:10, 2003, Precision Cabinets had workers compensaﬁon coverage through _—
- West Bend Mutual Ins. Co. based on ARBXI and the. reoords of the I]hnoxs DU
. - Workers® Compensation Commission. . e
5. 'On Jan. 10, 2003, ECI had no workers compensation caverage in eﬁf‘ect This is
' based on PX2, the records of the [llinois Workers’ Compensation Commission
o 'shomng the policy, #6BKUBS01X352402, was cancelléd effective Sept. 29, 2002
- . . - dnd was not reinstated until Jan, 15, 2003, Travelers Insuraiice jssued-this pohcy
s’ . -basedon an assignment through the assigned risk pool; RX35, the llinois ~ -
T Workers Compéensation Insurance Plan, Sec. 112 provides that following '
*. . ‘cancellation of an assigned risk policy, any insured employer must reestablish- -
- eligibjlity or.demonstrate entitlement to coverage through the plan before any.
- Turther assignment can be.made. Thus, there is no-coverage durinig a lapse period,
. Although there is évidence in-the record showing Travelers coverage on Jan. 10,
- 2003, the Arbitrator finds the Commission’s own records most relisble. - . )
.. _Respondent Travelers Insurance further argues that there Was bo coverage-for
-~ Precision until Aug: 29, 2003 when it was added to the list of locations covcred
-, " by policy #6BKUB801X352402 It is not necessary to. addzess this- argument as o
-+ "PX2 shows that policy was nct in effect on Jan: 10,2003, - o
6. . On Jan: 10, 2003 {04WC03879), Petitioner sustained a compensable woik:
- aceiderit, This is based on his credible téstimony, Dr. LeCompte’s office visit notc S
: of Jan. 23, 2003 (PX12) and the supxﬂanon of Prccxsxon Cabmets ARBXI.. S




| 64&6@55?9@&9‘3&602037 -' _ i%I ggC@@é@@ Pa‘g'e'f.{ -

o e ..Eétiﬁqhén.gay [
.. testimony and the stipulation of Precision, Cabinets o ARBX]1. - o
8. As'a result of his Jan, 10, 2003 accident, Petitioner sustained a herniated discat’ |
+ L5/S1and an aggravation of his pre-existing degenerative disc disease, Asa result:
he underwent treatment with Dr. LeCompte, initially including epidural steroid "
injections and medication. Althovgh he was-light duty restrictions were'in effect,
Petitioner continued to do his regular work, Surgery was discussed in Sept, 2003
. When Petitioner’s condition regressed after initial improvement. However, Dr. -
- LeCompte did pot make a strong surgical recommendation, noting Petitioner _
.. Wanted to delay that option. On Dec. 13, 2003 (0BWC02037), Petitioner sustained
~ atemporary exacerbation of his low back condition when he lified a cabinet at
.work, But this.incident was ot an intervening accident breaking thé chain of
causal connection. This ig based on Petitioner’s testimony that his pain was'so _
. much worse after the Dec. 13, 2003 lifting incident that he could no Jonger drive
. or work. However, his diagnosis did not change, nor did the neurological findings.
inDr. LeCompte's office records. Drs, LeCompte, Savino, Cerullo, Ghanayem
-+ and Trotier ail noted the initial accident and described the Dec, 13, 2003 incident
' 85 & recurrence or exacerbation when asked for a causal ‘connection opinion. No
“deetor opind the Dec. 13, 2003 incident broke the chain of causal connection”
. from amedical perspective. - S
9. In04WC03879, Petitioner was temporarily totally disabled from Jan. 13, 2003 -
through Feb. 17, 2003, based-on the parties® stipulation on ARBX1, and again. «
- -from Deke. 13, 2003, the date of the second incident, through Dec. 8, 2004, when
- ~he last saw Dr. LeCompte. The doctor referred Petifioner to another doctor fora
. *possible fusion surgery, but Pefitioner had 110 further medical treatment after that -
Gy dateand wasat MMIL | - - - : o 3
LT o '.JCR'Pbt-iﬁdnér became permanently totally disabled on Dec. 9, 2004 (04WC03879).
P No doctor released Petitioner to any kitid of work.. Dr. LeCompte suggested he
. might be capable of some very sedentary job if he improved with furthet ..
- treatment, but this suggestion was speculative at best. Drs. Ghanyem and Trotter ..
ot : apable of work. In addition to this medical evidence of
., permanent, total disability, PX6 establishes that Le is not employable and not a
T candidate.for vocational re abilitation. Theré is no evidence to the contrary, '
1L In 04WC03879, Petitioner is enfitled o, medical expenses of $5,586.34. Thisis
", " based on the causal connection finding and PX3. ' - o
12, Petitioner failed to.prove be is entitled to penalties pursuant to-sec. 19(1) or 19k -
Or aftorneys’ fees pursuant to sec. 1 of the Act. Petitionier sought penalties only =
. from Travelers. Haying found no insurance coverage by Travelers onlan, 10,
- 2003 and no intervening accident on Dee. 13, 2003, the Arbitrator finds no basis
or further notes Travelers raised other defenses to_

" toassess penalifes, The Arbitrat
. liability which were not addreséed in this deeision due to-the conclusions

5 regarding coverage(04WC03879) and aceident(08WC02037),

- OAWC03879and08WC02037.decision
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ISAK KLEIN, PETITIONER, v. PRECISION CABINETS, EMPLOYER'S CONSORTIUM, INC., AND
TRAVELERS INSURANCE, RESPONDENTS,

NOS: 04WC 03879, 08WC 02037
ILLINOIS WORKERS' COMPENSATION COMMISSION
STATE OF ILLINOIS, COUNTY OF KANE
2010 Ill. Wrk. Comp. LEXIS 481
May 21, 2010

CORE TERMS: coverage, surgery, workers' compensation, endorsement, pain, arbitrator,
effective date, effective, premium, insured, doctor, audit, cabinet, payroll, causal connection,
assigned risk, cancellation, borrowing, printout, carrier, leased, stenosis, producer, netice,
empioyee leasing, notice of cancellation, certificate of insurance, recommended, cancelled,
improved

JUDGES: Barbara A. Sherman; Kevin W. Lamborn
OPINION: [*1]
CORRECTED DECISION AND OPINION ON REVIEW

Timeiy Petition for Review having been filed by Respondent Precision Cabinets and Respondent
Traveiers Insurance herein and notice having been given to ail parties, the Commission, after
having considered the issues of causal connection and coverage on January 10, 2003, and
having been advised of the facts and law, hereby modifies the Arbitrator's decision with respect
to coverage on January 10, 2003, and otherwise affirms and adopts the Arbitrator's decision,
which is attached hereto and made a part hereof.

There is no dispute that Emplover's Consartium, Inc, ("ECI") is the loaning employer and
Precision Cabinets {"Precision") is the borrowing employer in this case. The Arbitrator found
that ECI did not have workers' compensation coverage on January 10, 2003, In so finding, the
Arbitrator opted to rely on the Commission's own records, noting that she found the
Commission's records "most reliable.” The Commission disagrees, and finds that ECI had
workers' compensation coverage through Travelers Insurance on January 10, 2003.
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Search - 3 Results - isak and klein and precision Page 2 of 13

Petitioner's Exhibit 2 is comprised of several printouts from the Web site of the National Council
on Compensation [*2] Insurance, Inc. ("NCCI"), certified by the Commission. The first page of
this exhibit, "Policy and Cov Provider," shows that the policy effective date was September 29,
2002, and the policy expiration date was September 29, 2003, On page two of this exhibit,
*Active Linked Narmes and Addresses,” Precision is listed on the bottom of this page, with an
effective date of August 29, 2003, the same effective date noted for other employers. When a
search was done based on ECI's FEIN number, 363891980, which matches ECI's FEIN number
on page two of the exhibit, it was shown that the effective date of ECI's policy was September
29, 2002, to August 29, 2003, We find that this exhibit supports our conclusion that ECI was
covered by Travelers on January 10, 2003.

The one page of Petitioner's Exhibit 2 that the Arbitrator relied on to find that ECT's policy was
“cancelled effective Sept. 29, 2002 and was not reinstated until Jan. 15, 2003" is the last page
of this exhibit, a printout titled “Canc/Reinst/Non-Renew." The Commission notes that no one
testified as to how the NCCI printout should be read or interpreted. We examine this printout in
conjunction with Respondent's Exhibit 31, and, we find [*3] that only when doing so can we
determine how to read and interpret the NCCI printout in Petitioner's Exhibit 2. In Respondent's
Exhibit 31, there is a "Notice of Canceliation -- For Nonpayment of Premium" that was sent
from Travelers to ECI, for the policy with an effective date of September 29, 2002, and an
expiration date of September 29, 2003. The notice of canceliation indicated that the effective
date of cancellation was January 15, 2003. Thus, the Commission finds that the effective date
of January 15, 2003, indicated in the NCCI printout does not represent the effective date of the
reinstatement; instead, January 15, 2003, is the effective date of the canceliation. Following
the January 15, 2003, canceilation, the policy was reinstated on February 12, 2003, as shown
in Travelers's documents in Respondent's Exhibit 31. And it appears that the NCCI received the
notice of reinstatement on February 13, 2003, as shown in the NCCI printout in Petitioner's
Exhibit 2. We find that the evidence shows that ECI's policy was cancelled effective January 15,
2003, and was reinstated on February 12, 2003, and that ECI was insured by Travelers on
January 10, 2003.

The Commission also notes [¥4] that simply because a notice of cancellation was issued by
Travelers does not mean that the policy was cancelled. It appears from the record that so long
as premium payments were made before the effective date of the canceilation, the policy was
never cancelled. For example, in Respondent's Exhibit 31, a notice of cancellation was issued on
September 3, 2003, with an effective date of September 18, 2003. Before the effective
cancellation date, a notice of reinstaterment was sent out on September 12, 2003, which
indicated that the notice of cancelilation originaily sent was withdrawn, and the policy that was
previously issued remains in full force as of the original date of issue.

In addition to documentary evidence, there is testimony and Travelers's handling of the claim
that supports our finding that ECI had coverage through Travelers on January 10, 2003, Andrea
Shopher, a senior account manager for Travelers, testified that the certificate of insurance for
the period of September 29, 2002, to September 29, 2003, for ECI is proof of coverage for ECI
but not for Precision. Karen Noland from Cory & Associates, testified that the certificate
confirms that ECI had a policy with Travelers [*5] from September 29, 2002, to September
29, 2003, but that it was not "proof of insurance.” Ms. Noland testified that she typed out an
email dated November 14, 2007, to Dave, presumably Dave Matti, indicating that she spoke
with Jenny Jobst at Travelers, and that Ms. Jobst indicated that the Travelers policy was in
effect for the September 29, 2002, to September 29, 2003, policy period.

The Commission concludes that ECI was covered by Travelers on January 10, 2003. As
indicated above, there is no dispute that ECI was the [oaning employer and Precision was the

borrowing employer in this case. Under the Ilfinois Workers' Compensation Act (WCA), Section
1(a)(4), ECI is liable for Petitioner's injuries. Section 1(a)(4) provides as follows:

Where an employer operating under and subject to the provisions of this Act foans
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an employee to another such employer and such toaned employee sustained a
compensable accidental injury in the employment of such borrowing employer and
where such borrowing employer does not provide or pay the benefits or payments
due such injured employee, such loaning employer is liable to provide or pay ait
benefits or payments due such employee under this Act and [*6] as to such
employee the liability of such loaning and borrowing employers is joint and several,

820 ILCS 305/1(a)(4). ECI and Precision are jointly and severally liable for Petitioner's work
related injuries.

In Travelers's brief, it argues that the applicable statute in this case is the Employee Leasing
Company Act ("ELCA™), 215 ILCS 113/1, et seq. Travelers contends that "Section 30 of the
ELCA expressly requires the addition of borrowing employers such as Precision 'by
endorsement’, prior to the borrower or lender becoming entitled to coverage.” Travelers
contends further that "[u]nder the terms of the endorsement, neither Precision nor ECI was
covered for liabilities arising from ECI's leasing to Precision until Precision was added by
endorsement as an insured."

The Commission rejects Travelers's position. The purpose of the ELCA is to ensure that leasing
employers provide workers' compensation insurance for all of its employees and that proper
premiums are paid.

For the purpose of ensuring that an employer that leases some or all of its workers
properly obtains workers' compensation [*7] insurance coverage for all of its
employees, including those leased from another entity, and that premium is paid
commensurate with exposure and anticipated claim experience, this Act is reguired
to regulate employee leasing companies.

215 ILCS 113/5.

Section 4(a)(3) of the WCA provides, in pertinent part, that an employer subject to the WCA
may do the following:

[ilnsure his entire liability to pay ... [the compensation provided for in this Act] in
some insurance carrier authorized, licensed, or permitted to do such insurance
business in this State. Every policy of an insurance carrier, insuring the payment of
compensation under this Act shall cover all the employees and the entire
compensation liability of the insured: . . . Any provisions in any policy, or in any
endorsement attached thereto, attempting to limit or modify in any way, the
liability of the insurance carriers issuing the same . . . shall be wholly void.

820 ILCS 305/4(a)(3) (emphasis added). We find that Travelers's reliance on Section 30 of the
ELCA to support its argument that ECI's failure to obtain or provide an [*8] endorsement
identifying Precision as a lessee excludes coverage for ECI's employees leased to Precision
before the August 29, 2003, endorsement, is misplaced.

Section 30 of the ELCA, titled "Responsibility for policy issuance and continuance,” reads as
follows:

https://www.lexis.com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&tagg. .. 5/9/2012
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(a) When a workers' compensation policy written to cover leased employees is
issued to the lessor as the named insured, the lessee shall be identified thereon by
the attachment of an appropriate endorsement indicating that the policy provides
coverage for leased employees. The endorsement shall, at a minimum, provide for
the following:

(1) Coverage under the endorsement shall be limited to the named
insured's employees leased to the lessees ...

215 ILCS 113/30(a). Under Section 4(a)(3) of the WCA, it is clear that once it has been
determined that ECI had workers' compensation insurance through a policy provided by
Travelers, all employees of ECI during the effective dates of the policy are covered by that
policy, regardiess of any provisions, endorsements, or lack thereof, attempting to iimit or
modify the liability of Travelers. It is also clear that the intent of the ELCA [*9] s that leased
employees be covered by workers' compensation insurance, consistent with our rejection of
Travelers's argument here. While ECI's failure to obtain an endorsement in a timely manner
identifying Precision as a lessee may have thwarted the ELCA's intent that premium ‘
commensurate with exposure be paid, it does not result in a lack of coverage for any of ECI' s
employees during the period the policy was in effect.

Subsequent to oral arguments before the Commission, which were held on April 1, 2009,
Travelers fited a motion on April 7, 2009, that was titled "Motion For Commission To Take
Judicial Notice Of Proceedings Involving ECI And To Spread ECI Bankruptcy And Liquidation
Proceedings Of Record." Travelers's motion was presented before Commissioner Sherman on
May 7, 2009, Travelers argues in its motion that the Commission should take judicial notice of
legal records from courts and the Division of Insurance.

Petitioner and Precision filed & memorandum in opposition to Travelers's motion. Both
Petitioner and Precision argue that Travelers's presentation of these records is untimely, as
the Commission is without authority to accept new evidence on review. The

Commission's [#10] rules provide as follows:

In all cases on review under Section 19(b) of the Act in which the first hearing of
record before the Arbitrator is commenced after December 18, 1989, no additional
evidence shall be introduced by the parties before the Commission.

50 I, Adm. Code 7040.40(b). We find that the issue before us is not whether we can take
judicial notice of these documents; rather, the issue is whether we can take additional evidence
on review. Under the Commission's rules, we are not permitted to accept additional evidence on
review,

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's decision, filed on May 6,
2008, is modified as stated herein with respect to coverage on January 10, 2003, and otherwise
affirmed and adopted.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $ 75,000.00. The probable cost of the record to be filed as return to Summons is the
sum of $ 35.00, payable to the lllinois Workers' Compensation Commission in the form of cash,
check or money order therefor and deposited with the Office of the Secretary of the
Commission.

DATE: MAY 21 2010 [*11]
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ATTACHMENT.:

ILLINOIS WORKERS' COMPENSATION COMMISSION ARBITRATION DECISION

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was
mailed to each party. The matter was heard by the Honorable J. Kinnaman, arbitrator of the
Commission, in the city of Geneva, IL., on March 25, 2008. After reviewing all of the
evidence presented, the arbitrator hereby makes findings on the disputed issues checked
below, and attaches those findings to this document.

DISPUTED ISSUES

A, Was the respondent operating under and subject to the Illinois Workers' Compensation or
Occupational Diseases Act?

B. Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of the petitioner's employment by
the respondent?

E, Was timely notice of the accident given to the respondent?

F. Is the petitioner's present condition of ill-being causally related to the injury?

J. Were the medical services that were provided to petitioner reasonable and necessary?

K. What amount of compensation is due for temporary total disability?

L. What is the nature and extent of the injury?

M. Should penalties or fees be imposed {*12] upon the respondent?

0. Other coverage by Travelers

FINDINGS

. On Jan. 10, 2003, the respondent Precision Cabinets was operating under and subject to
the provisions of the Act.

. On this date, an employee-employer relationship did exist between the petitioner and
respondents Precision Cabinets and Employers Consortium, Inc.

. On this date, the petitioner did sustain injuries that arose out of and in the course of
employment.

. Timely notice of this accident was given to the respondent.

. In the year preceding the injury, the petitioner earned $ 44,616.00; the average weekly
wage was $ 858.00.

. At the time of injury, the petitioner was 56 years of age, married with 0 children under 18.

. Necessary medical services have not been provided by the respondent.

. To date, $ 92,587.00. has been paid by the respondent for TTD and/or maintenance benefits.
ORDER

. The respondent shall pay the petitioner temporary total disability benefits of $ 572.00/week
for 62-4 /7 weeks, from 1/13/03 through 2/17/03 and 12/13/03 through 12/8/04,

which is the period of temporary total disability [¥13] for which compensation is payable.

. The respondent shall pay the petitioner the sum of $ 572.00/week for a further period of life,
as provided in Section 8(f) of the Act, because the injuries sustained caused his permanent
total disability.

. The respondent shall pay the petitioner compensation that has accrued from 1/10/03
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through 3/25/08, and shall pay the remainder of the award, if any, in weekly payments.

. The respondent shall pay the further sum of $ 5,586.34 for necessary medical services, as
provided in Section 8(a) of the Act.

. The respondent shall pay $ 0 in penalties, as provided in Section 19(k) of the Act.

. The respondent shall pay $ 0 in penalties, as provided in Section 19(1) of the Act.

. The respondent shall pay $ 0 in attorneys' fees, as provided in Section 16 of the Act.
See also 08WC02037.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after
receipt of this decision, and perfects a review in accordance with the Act and Rules, then this
decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest [¥14] of
1.74% shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall
not accrue,

Signature of arbitrator
May 2, 2008

Date

MAY 6 2008

. Petitioner testified that on January 10, 2003 (04WC03879), he was working at Precision
Cabinets {Precision) as a cabinet maker. He received his weekly wage payment from
Employers Consortium, Inc. (ECI). PX5. He was making cabinets out of plywood and particle
board. That day he was attempting to move a sheet of plywood to a panel saw. As he did, he
felt immediate pain in his lower back. He told his boss, Dave Matti, completed working the day,
and sought treatment from neurosurgeon Dr. Benjamin LeCompte.

When he saw Petitioner on Jan. 23, 2003, the doctor noted the accident of Jan. 16, 2003. Dr.
LeCompte thought Petitioner had spinal stenosis at L3/4 and 15/S1 with a herniated disc on the
right at L5/S1 based on an MRI done Jan. 28, 2003, Petitioner improved and the doctor
released him to light duty work on February 17, 2003. (Rx 2). He testified that his duties didn't
change much; they said light duty but he really did his [*15] regular job. He remained
symptomatic, was taking pain medication and underwent a series of epidural steroid injections
at the L3-4 level in March and April 2003. However by Sept. 10, 2003, Dr. LeCompte noted
Petitioner was “having some regression”, complaining of right leg and buttock pain. He had
positive right leg raising and right femoral stretch signs as well as some loss of right plantar
flexion. Dr. LeCompte indicated he and Petitioner discussed surgery but Petitioner hesitated
because he was both diabetic and post-bypass surgery. Petitioner was to seek surgical
clearance from his cardiologist but indicated he wanted to hold off on surgery until after the
first of the year if possible. On September 25, 2003, Dr. LeCompte stated in his note that
although he does have spinal stenosis, he is a "bad risk” for surgery. An EMG on Oct. 15, 2003
to determine whether there was diabetic neuropathy versus radiculopathy was read as
essentially normal. PX12.

Petitioner continued to work, including overtime. On December 12, 2003 (08WC02037), he was

attempting to lift a base cabinet into a truck. As he did, he felt severe back pain. He testified
that this pain was much worse than previously. [*¥16] Before this date, he was able to walk,
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drive, and work. However, after December 12, 2003, he was unable to perform any of those
aclivities.

He returned to Dr. LeCompte. In his December 18, 2003 note, the doctor reviewed his prior
treatment, noting Petitioner had improved following his epidurals so that surgery was not
recomnmended at that time. Dr. LeCompte's examination of Dec. 18, 2003 showed no "real
change in his neurologic function” with the straight leg raising test positive on the right at 30
degrees. However, Petitioner definitely had an exacerbation of his pain. The doctor requested
clearance from Petitioner's cardiologist, a myelogram and post-myelogram CT scan. He was
cleared for surgery in January, 2004. PX12. However, Petitioner requested a second opinion
from Dr. Leonard Cerullo who found multiple disc degenerative disease and a herniated disc at
L5-S 1. He related a history of an initial injury on January 10, 2003, after which Petitioner
developed right leg pain and the December 13 {sic), 2003 reinjury of his back at work resulting
in recurrence of his pain, which was even more severe, numbness of the lateral toes of the right
foot and weakness of the plantar flexion [*171 of the right foot; Petitioner had been totally
incapacitated since the onset of his symptoms. RX24.

Petitioner was examined on Feb. 3, 2004 by Dr. Savino. He recommended a myelogram/CT to
determine whether surgery should be at the right S1 nerve root or should also address
Petitioner's spinal stenosis. He thought Dr. LeCompte's treatment to date had been appropriate,
that Petitioner was unable to work, was not at MMI and needed further treatment. Regarding
whether Petitioner's condition was reiated to his (unspecified) work accident, Dr. Savino wrote:
"Yes, he has a recurrence of an injury that occurred back in January.” PX8. The myelogram/CT
done Feb. 12, 2004, showed both stenosis at L3/4 and 14/5, distortion/displacement of the
anterolateral right dural sac and proximal right 51 nerve root sheath at L5/51 and an
osteophyte at that same level. PX11,

Petitioner underwent surgery on March ¢, 2004 during which a calcifled disc was partially
removed. However, Petitioner did not improve and on April 5, 2004, Dr. LeCompte documented
neurological changes based on an EMG and recommended a second surgery. It was done April
12, 2004. The operative report in PX11 is incomplete, but it appears [*18] the surgery was a
decompression at L5/S1. Post operatively, Petitioner's back pain continued but his leg pain
improved. He was on Neurontin for the pain. He developed symptoms of depression and was
referred for a psychiatric evaluation according to Dr. LeCompte's Sept. 23, 2004 note. As of
Dec. 8, 2004, Dr. LeCompte recommended a work up for possible fusion surgery and referred
Petitioner to Dr. Rabinowitz, He noted Petitioner would probably not be able to return to his
usual job as a cabinet maker. The doctor thought Petitioner could do a light or sedentary job
but first his daily standard of life had to be improved. PX11.

Petitioner was seen by Dr. Ghanayem on Feh. 9, 2005. He found decreased sensation in the L5
dermatome bilaterally and buttock pain with the tension sign, bilateraily. He thought Petitioner
had ongoing fumbar stenosis and that the prior two surgeries had not addressed all of the
neurologic compression. His bladder function was worse, post-surgery: Dr. Ghanayem thought
Petitioner was a candidate for further surgery, and was disabled from work, Regarding causal
connection he wrote: "It would appear that symptoms that started from his January 2003
injury, and then [*19] the subsequent re-injury in December of 2003 of back and leg pain
would indicate that the condition for which he underwent surgery would be related to the work
injury.” PX9,

In a Vocational Assessment Report dated Feb. 26, 2007, Vocational Consultant Thomas Gusloff
noted Petitioner was a 60 year old cabinet maker with a high school level education in Romania.
He spoke and read, but could not write, English. He was capable of less than a sedentary level
of physical demand. No doctor had released him to work at any level. Hus used a cane and
sometimes a walker for stability. He could not drive. He had additional health concerns
including obesity, diabetes and a heart condition which contributed to his overall disability.
Further training to improve his English and computer skills was not feasible given Petitioner's
age. Mr. Gusloff conctuded Petitioner was preciuded from any gainful employment. PX6.
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petitioner testified he has been released to work or returned to work since his surgeries. He has
chosen not to have the cage-in fusion recommended by Dr. LaCompte. A demand for vocational
rehabilitation was made, but it was not offered. He has been on Social Security Disability since
[*20] 2005. He hasn't driven a car since Dec. 2003. He has trouble sleeping due to pain.
When he wakes he takes a shower, with his wife's help. She also helps him dress, He has
breakfast and takes his medication and then lies down. He can stand for less than five minutes.
He uses a cane to walk. He is taking Vicodin # 3, four times a day and Tylenol.

Petitioner was examined by Dr. Trotter at the request of Travelers for the Dec. 13, 2003 date of
injury (0BWC02037) on March 10, 2003. Dr. Trotter found a negative straight leg raising test,
decreased sensation in the L5 dermatomes bilaterally, minimatl ability to stand on his toes and
feet and mild paraspinal spasm. He thought Petitioner was not capable of either full or light
duty, but deciared him "fuily permanently disabled”. Dr. Trotter concluded Petitioner was a
candidate for fusion surgery, but noted it would be at very high risk due to his other physicat
issues and therefore would not be appropriate. He thought Petitioner should continue to take
Neurontin, He also suggested a spinal cord stimulator, a yearly series of epidural steroid
injections and home exercises as future treatment options. Petitioner was at MMI. Regarding
causal connection, [*¥21] Dr. Trotter opined Petitioner appeared to have a "limited
exacerbation" of his pre-existing disc herniation at L5/S1 on Dec. 13, 2003. He thought this
aggravation was also superimposed on pre-existing severe multi-level spinal stenosis and DDD.
RX16&32,

Edward Boltz is president and share holder of Prime Meridian Insurance Group, a commercial
insurance business. Precision, a maker of cabinets for the medical profession, was a client of
his for 14 years. ECI is a professional employment organization (PEO) which bundies a number
of human resources services together for small employers. These included human resources
management, workers' compensation coverage, and health insurance. When he read ECI's
brochure, Mr. Boltz thought it might be a new product he could offer to clients. Between
Precision and ECI, ECI was responsible for workers' compensation claims and there was an
agreement to that effect.

Connie SanfFiilipo was vice president of sales for ECI from 1998 to 2004. She made
presentations regarding the PEO services provided by ECI to prospective clients. She met Dave
and Lynn Matti when she made presentations to them on Dec. 16, and Dec. 22, 1999. RX14 is a
copy of the general [*22] ECI brochure. At some point ECI entered into a contract with
Precision. ECI became employer of record of Precision’s employees for purposes of workers'
compensation. ECI obtained the insurance. ECI had a contract with Precision for the period
from Jan. 2003 through Dec. 2003.

Lynn Matti does all the paperwork for Precision, inciuding bookkeeping and record keeping. He
husband, Dave Matti, is Precision's president. Edward Boltz told her about ECI when
Precision was looking to outsource administrative functions. Connie SanFillipo came and met
with them. Among the functions ECI was responsible for was workers' compensation. RX14 is a
copy of the brochure Ms. SanFillipo gave her. Precision and ECI had a contract. Precision paid
a fee for the contract amount covering ECI's services. Precision's only responsibility for
workers' compensation claims was to report the claim,

Karen Nolan is vice president of operations for Cory and Associates (Cory), a commercial
insurance agency representing a variety of insurance companies. In addition, Cory was
authorized by the State of Illinois to issue policies from Travelers Insurance to clients in the
assigned risk pooi. ECI is an employee leasing [*23] company. Andrew Cory is a principal in
both Cory and Associates and ECI. RX3 is a letter dated Jan. 20, 2000 from Ms. Nolan on ECI
letterhead to Lynn Matti explaining the procedure for reporting work accidents. The letter
advised that a form was to be completed and faxed or mailed to Karen Nolan within three days
of the accident. Ms. Nolan never saw an agreement between ECI and Precision, but believes
there was one. She testified she thought the insurance company was responsible for paying
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workers compensation claims; If Precision had a claim, they would fill out the paperwork and
give it to ECI which would forward it to the insurance company. RX4 is a certificate of
insurance. The producer was Cory & Associates; the insured was Employer's Consortium, Inc.;
the certificate holder was Precision Cabinets, 1189 Lyon Rd., Batavia, IL 60510; the insurance
was for worker's compensation and employer's liability; the policy was effective beginning
9/29/02, expiring 9/29/03. On cross examination, Ms. Nolan testified that Travelers never
objected whenever she forwarded along a workers' compensation claim whether from Cory or
ECI. The ECI policy for 2002-3 was through the assigned risk pool. [*24] Travelers was the
service provider, as determined by lottery. Neither Cory nor Travelers had a say as to the
assignment. She knows Precision was brought within the ECI policy but doesn't know when.
RX4 confirms that ECI had a policy through Travelers. As part of her duties for Cory, Ms. Nolan
sent changes to Travelers. She would usually wait 30 days to receive and endorsement and if
she didn't she would fax or call. The endorsement confirmed the requested change. Coverage
was for all employees and rates were set based on audits to determine when people became
employees.

PX7 is a copy of an affidavit by FBI Special Agent Patrick J. Moran dated Dec. 12, 2006 as part
of a criminal complaint captioned United States of America v. Allen Hilly, U.S. Dist. Ct., Dist. of
New Jersey, Magistrate No. 06-4076. In Attachment B, Special Agent Moran alleges that Allen
Hilly, "the managing partner/director of Professional Employer's Holding LLC, which owns and
operates a number of subsidiaries including but not limit to ...Employers Consortium Inc.
("ECI"} had defrauded clients by diverting payroll taxes and workers' compensation premiums.

Lynn Mattie testified that she knew Petitioner was hurt [*25] in Jan. 2003. She dealt with ECI
regarding his injury. She called the person who did the payroll, who then took it to ECI, After
Petitioner's second accident she followed the same procedure; she told Mary Hlady, her payroll
contact at ECI that Monday. She was never told to report directly to Travelers. She received
RX9, a letter dated July 19, 2006 on Travelers letterhead from Ann Taylor of its workers
compensation unit providing a 24 hour toll free number to report claims directly to a Travelers'
customer service representative, The ietter came after Petitioner’s two accidents. There was no
conversation about reporting to Travelers eariier; everything was through ECIL.

Dave Mattie testified that he had a conversation with Travelers after both of Petitioner’s
accidents. He knows he spoke to Dawn Stewart. He spoke to another party as well, but can't
remember the name. After the first accident happened, he expected a call from Travelers and
got one, It was pretty short. It was about the claim and whether it happened and other
questions about it. There was no indication that Travelers would not pay. After the second
accident it was the same thing. In roughiy Dec. 2003 or Jan, 2004 he [*26] got a call from
Down. Me explained that situation and that Petitioner was not working. He answered all her
questions. There were probably two to three more phone calls about the same claim. Dawn
called back again, but he doesn't recall when. The others who called asked the same questions.
On cross examination Mr. Mattie testified that he is sure he talked to Dawn within 30 days of
the Dec. 2003 accident and as far as the Jan. 2003 accident, he's sure it was a representative
of Travelers.

Dawn Stewart began working in Travelers' investigative claim unit on either March 23 or March
24, 2003. When a claim comes into Travelers’ system, by fax or phone, it is assigned to a claim
representative. If there are any flags, it comes to the investigative unit. She calis the insured
and the employee or his/her attorney within 24 hours of when a claim is assigned to her. She
must have a medical authorization form in order to act on a claim. The ciaim for Petitioner’s
Dec. 2003 accident was entered into the system in Jan. 2008 when Travelers got his application
for adjustment of claim. Stewart asked that it be entered and then she investigated. There was
no claim in the system for the Jan, 2003 [*27] accident. When she got the application for the
Dec, 2003 accident, she called and left a message for Lynn Matti. She made three calls within
24 hours. She also called Mr. Meilke, who was listed as attorney on the application. She had no
kriowledge of the Dec. 2003 accident before Jan. 28, 2008. She did not talk to Ms. Mattie before
then regarding the Dec. 2003 accident. In January 2008 Ms. Stewart asked Ms. Matti about the
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claim. Ms. Matti indicated the claim was reported to ECI, Chris DeMarco, who said she would
take care of everything. Ms. Stewart did not speak to DeMarco. She asked Ms. Matti for an
accident report but didn't get one. She never got one for ECI for the Dec. 2003 accident. They
did have one for the Jan. 2003 accident. On cross examination, Ms, Stewart said they got notice
of the Jan. 2003 accident from ECI in 2006. It was in the file materials. She did not bring her
claim file with her to the hearing. The Jan. 2003 claim was reassigned to Stewart in Oct. or
Nov. 2006. Before that, Ms. Taylor worked on it. Part of the investigation is to get medical
records. She got them and they are in the file, including Dr. LaCompte's records, and Dr.
Ghanayem's report. She scheduled [*28] an examination with Dr. Trotter in March 2008.
Stewart was not the only adjuster for these claims; there was one other. She never had a
conversation with Pave Matti.

Andrea Shopher is a senior account manager/underwriter for Travelers' property casualty
affiliates, She deals only with assigned risk policies, reviewing records kept by Travelers; she
has dealt with Precision Cabinets. Travelers receives assigned risk applications from NCCI and
issues polices and aiso makes changes to policies such as additions and deletions to existing
policies. Travelers does not solicit assigned risk policies. There is an automatic electronic feed
to NCCI. There is also an electronic policy warehouse which provides on line storage. This
allows review of records kept within the ordinary course of business. Files also may be printed
out. When a filing is processed to NCCI, if it generates an additional premium, it will be billed.
Either the producer or the insured can generate a change request. When the producer
generates a change request, it goes into electronic filing. After Travelers processes a change
request, notice of the change goes to the producer, in this case ECI and Precision, and to
NCCI. [*¥29] Ms. Shopher does not do audits, but reviews the results. She reviewed the audit
for Precision for 2002-2003. The audit is done to insure proper billing and service for a policy.
Travelers is a servicing carrier in lllinois and in 2002-2003 was the serving carrier for ECL. RX4
is a certificate of insurance. The certificate holder is Precision; the insured was ECI. It shows
an issue date of 6/22/03 for the 9/28/02 to 9/29/03 policy, # UB-801X352-4-02. As an
underwriter tracking policy changes, she sees the results in terms of certificates and premiums,
An endorsement is an addition or deletion to a policy. RX4 is proof of coverage for ECI but not
for Precision because it is listed a certificate holder, She reviewed change documents for the
ECI policy for 9/29/02 through 9/29/03 as well as endorsement requests, audit results,
certificates of insurance and the certified ECI policy for 2002-2003. The file includes a change
document adding Precision to the poiicy effective 8/29/03. On cross examination, Ms, Shopher
testified Travelers maintains an underwriting file which would have change requests,
correspondence with the producer and the insured, a certificate of insurance and
documentation [*30] notes. She did not bring the file to the hearing. She did not know there
was a subpoena. PX14. She didn't know whether there was an audit file. She didn't know when
an audit was done for ECI. She was not part of the process for making policy changes. She
reviewed the underwriting fite but not information such as the number of employees, their
names, location or risk class. She reviewed the audit resuit showing policy effective dates and
name of client. She did not know what Travelers did to confirm the audit results. Looking at
RX31, she identified it as the policy for 9/29/02 through 9/29/03 and agreed there was a policy
for ECI for that period. Looking at RX17a, the date is 1/10/03. It shows Travelers Indemnity
Co. There's a policy number which corresponds to the policy at RX31. Looking at the document
she saw Precision Cabinets with a street address and business name. Travelers gives this
information to NCCI. Corey is the producer listed on the policy and has the ability to issue a
certificate of insurance. Workers' compensation policy premiums are calculated based on
payroll, risk calculations and loss ratings. An audit is a protection for the insurance company. It
shows what [*31] the payroil was per classification per client. The carrier looks at payroll and
what kind of work each employee is doing so they can be put in the correct category of risk and
so the underwriting can be done. If the payroll has not been correctly reported by the insured
PEQ, the carrier can still change the proper premium. If the payroll has not been correctly
reported, the carrier can go back and change the premium. Assigned risk premiums are
generally at a higher rate. As an underwriter, Ms. Shopher determines what wili be charged. On
re-direct examination, she compared PX2 and RX17a. RX17a gives the effective date of the
policy while PX2 gives the change effective date. It confirms her opinion that Precision was
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added on Aug. 29, 2003.

PX2 consists of the certified Policy and Coverage Provider records of the Iliinois Workers'
Compensation Commission showing Policy number 6BKUB801X352402 with effective dates of
Q/29/02-9/29/03 for ECI under FEIN # 363891980. Travelers Indemnity Co. is named as the
coverage provider. Page 1 of PX2 is the same in all substantive respects as RX17; they were
printed on different dates. Attached to PX2 is a list of names and addresses including
"Employer's [*32] Consortium Inc and 11189 Lyon Rd. Precision Cabinets Inc., Batavia IL
60510, The fourth page of PX2, under the heading "UNLINKED AND/OR DELETED NAMES"
Shows ECI under FEIN # 363891980 effective 9/29/02 and expiring 8/29/03. The last page of
PX2 is titled "Canc/Reinst/Non-Renew" for this policy. It shows "CANCELLATION" effective
9/29/02", It further shows "REINSTATEMENT" effective 1/15/03. No testimony was offered
about this last page, Commission records reflect that Precision Cabinets had workers'
compensation coverage in effeck on Jan. 10, 2003 (04WC03879) through West Bend Insurance.

PX3 includes the following unpaid medical bills: $ 1,550.00 Medical Center Anesthesia and $
4,036.34, Third Party Solutions {pharmacy bills). The total is $ 5,586.34.

The Arbitrator concludes:

1. On Jan. 10, 2003 and Dec. 13, 2003, Respondent Precision Cabinets was
operating under and subject to the Illinois Workers' Compensation Act, This is
based on Petitioner's testimony that Precision was in the business of making
cabinets and to do so used saws and other tools. 820 ILCS 305/3.
2. 0n Jan. 10, 2003 and Dec. 13, 2003, Respondent Employer's Consortium,
[*¥33] Inc. was an employee leasing company and was a Lessor within the
rmeaning of the Employee Leasing Company Act, 215 ILCS 113/15, based on the
testimony of Edward Bolz, Lynn Matti and Connie BiFillipo as well as RX14 and
RX23,
3. On Jan. 10, 2003 and Dec. 13, 2003, Respondents Precision Cabinets and ECI
had a borrowing-loaning relationship within the meaning of sec, 1(a} 4 of the
IHinois Workers' Compensation Act. The parties entered into a contract by which
ECI took over administration of various human relations functions, including paying
wages (RX1) and providing workers' compensation insurance coverage(RX38&4).
The contract is not in evidence, but Edward Bolz, Lynn Mattie and Karen Nolan all
testified to its existence. ECI was the loaning employer and Precision Cabinets was
the borrowing employer.
4, On Jan. 10, 2003, Precision Cabinets had workers compensation coverage
through West Bend Mutual Ins. Co. based on ARBX1 and the records of the Hlinofs
Workers' Compensation Commission.
5. 0On Jan. 10, 2003, ECI had no workers compensation coverage in effect. This is
based on PX2, the records of the Illinois Workers' Compensation Commission
showing [*34] the policy, # 6BKUBBO1X352402, was cancelled effective Sept. 29,
2002 and was not reinstated untii Jan, 15, 2003. Travelers Insurance issued this
policy based on an assignment through the assigned risk pool. RX35, the Illincis
Workers Compensation Insurance Plan, Sec. II1.2 provides that following
cancellation of an assigned risk policy, any insured employer must reestablish
eligibility or demonstrate entitliement to coverage through the plan before any
further assignment can be made. Thus, there is no coverage during a lapse period.
Although there is evidence in the record showing Travelers coverage on Jan. 10,
2003, the Arbitrator finds the Commission's own records most reliable. Respondent
Travelers Insurance further argues that there was no coverage for Precision until
Aug. 29, 2003 when it was added to the list of locations covered by policy #
6BKUBB01X352402. It is not necessary to address this argument as PX2 shows that
policy was not in effect on Jan. 10, 2003.
6. On Jan. 10, 2003 (04WC03879), Petitioner sustained a compensable work
accident, This is based on his credible testimony, Dr. LeCompte's office visit note of
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Jan. 23, 2003 (PX12) and the stipulation of Precision Cabinets, [¥*35] ARBX1.

7. Petitioner gave timely notice of his accident to Dave Matti based on his credible
testimony and the stipulation of Precision Cabinets on ARBX1.

8. As a result of his Jan. 10, 2003 accident, Petitioner sustained a herniated disc at
£5/51 and an aggravation of his pre-existing degenerative disc disease. As a resuit
he underwent treatment with Dr. LeCompte, initially including epidural steroid
injections and medication. Although he was light duty restrictions were in effect,
Petitioner continued to do his regular work. Surgery was discussed in Sept. 2003
when Petitioner’s condition regressed after initial improvement, However, Dr,
LeCompte did not make a strong surgical recommendation, noting Petitioner
wanted to delay that option. On Dec. 13, 2003 (08WC02037), Petitioner sustained
a temporary exacerbation of his low back condition when he lifted a cabinet at
work. But this incident was not an intervening accident breaking the chain of causal
connection. This is based on Petitioner's testimony that his pain was so much worse
after the Dec, 13, 2003 lifting incident that he could no longer drive or work.
However, his diagnosis did not change, nor did the neurological findings [*¥*36] in
Dr. LeCompte's office records. Drs, LeCompte, Saving, Ceruilo, Ghanayem and
Trotter all noted the initial accident and described the Dec. 13, 2003 incident as a
recurrence or exacerbation when asked for a causat connection opinion. No doctor
opined the Dec. 13, 2003 incident broke the chain of causal connection from a
medical perspective.

9, In 04WCD3879, Petitioner was temporarily totally disabled from Jan. 13, 2003
through Feb. 17, 2003, based on the parties’ stipulation on ARBX1, and again from
Dec. 13, 2003, the date of the second incident, through Dec. 8, 2004, when he last
saw Dr. LeCompte. The doctor referred Petitioner to another doctor for a possible
fusion surgery, but Petitioner had no further medical treatment after that date and
was at MMI.

10. Petitioner became permanently totally disabled on Dec. 9, 20064 (04WC(G3879).
No doctor released Petitioner to any kind of work. Dr. LeCompte suggested he
might be capable of some very sedentary job if he improved with further treatment,
but this suggestion was speculative at best. Drs. Ghanyem and Trotter thought
Petitioner was incapable of work. In addition to this medical evidence of permanent,
total disability, PX6 establishes [*37] that he is not employabie and not a
candidate for vocational rehabilitation. There is no evidence to the contrary.

11. In 04WC03879, Petitioner is entitied to medical expenses of $ 5,586.34. This is
based on the causal connection finding and PX3.

12, Petitioner failed to prove he is entitied to penaities pursuant to sec, 19(l) or 19
(k) or attorneys' fees pursuant to sec. 16 of the Act. Petitioner sought penalties
only from Travelers. Having found no insurance coverage by Travelers on Jan. 10,
2003 and no intervening accident on Dec. 13, 2003, the Arbitrator finds no basis to
assess penaities. The Arbitrator further notes Travelers raised other defenses to
liability which were not addressed in this decision due to the conclusions regarding
coverage(04WC03879) and accident(08WC02037).

CONCURBY: JAMES F. DEMUNNO

CONCUR: SPECIAL CONCURRING OPINION

This case was scheduled for Oral Arguments on April 1, 2009, before a three member panel of
the Commission including members Barbara A. Sherman, Paul W. Rink and Kevin W. Lamborn,

at which time Oral Arguments were either heard, waived or denied. Subsequent to Oral
Arguments and prior to the departure of member Paul W. Rink on February 26, 2010, a

majority [¥*38] of the panel members had reached agreement as to the results set forth in this
decision and opinion, as evidenced by the internal Decision worksheet initialed by the entire
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three member panel, but no formal written decision was signed and issued prior to member
Paul W. Rink's departure.

Although I was not a member of the panel in question at the time of Oral Arguments were
heard, waived or denied, and I did not participate in the agreement reached by the majority in
this case, I have reviewed the Decision worksheet showing how member Paul W. Rink voted in
this case, as well as the provisions of the Supreme Court in Zeigler v. Industrial Commission,
51 Hl.2d 342, 281 N.E.2d 342 (1972), which authorizes signature of a Decision by a member of
the Commission who did not participate in the Decision. Accordingly, I am signing this Decision
in order that it may issue,
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IN THE CIRCUTIT COURT OF THE SIXTEENTH JUDICIAL CIRCUIT

KANE COUNTY, ILLINOIS
TRAVELERS INSURANCE, | )
Plaintiff-Appellant, ;
v, ; Case No. 16 MR 288
ILLINOIS WORKERS* COMPENSATION ;

COMMISSION, ISAK KLEIN, PRECISION ) Sl &l
CABINETS, EMPLOYER’S CONSORTIUM, ) Glerk of the Cirskit Court
INC., AND ALEXI GIANNOULIAS STATE ) t
TREASURER AND EX-OFFICIO )
CUSTODIAN OF THE RATE ADJUSTMENT ) FEB 18 20m
FUND, )

‘ ) FILED 55

Defendants-Appellees. )y LENTERED o
ORDER

This cause comes on for decision on the Appellant-Travelers Insurance request that the
Cireuit Court reverse the decision of the Illinois Workers Compensation Commission. The
Commission held thet a policy issued by Travelers to ECI covered the injury sustained by Isak
Klein on January 10, 2003,

It is not contested that:

1. Isek Kleit was an employee of ECL

2. That on January 10, 2003, Mr. Klein had been leased to Precision Cabinets.

3. That Travelers Insurance had issued a workers compensation insurance policy to

ECT which was in effect on January 10, 2003,
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4, Precision Cabinets was not endorsed as an insured on the Travelers policy until
August 28, 2003,

Counsel has argued whether this Court is bound by the applicable provisions of the
Workers Compensation Act (“WCAT) ox the Employee Leasing Company Aet (“"ELCA™). Clearly
the provisions of each Act, as it relates to workers compensation insurance coverage are not
consistent ot compatible.

Travelers argues for the Court to rely on the ELCA while Precision Cabinets and Mr.
Klein instst that the WCA must be applied.

The Cowrt has read the applicable statutes as well as the case law cited by the parties in
their Briefs.

Section 113730 of the ELCA provides, in part:

When a workers® compensation policy weitten to cover leased employees
is issued to the lessor as the named insured, the lessees shall be identified
theteon by the attachment of an appropriate endorsement indicating that
the policy provides coverage for leased employees.

Herein the insurer is Travelers, the leased employer is Mr. Klein, the lessof is
ECI and the lessee is Precision Cabinets.

The cited section furthet ptovides for the calculation of the premium due the insurer.
Obviously the premium charged to ECL the lessor, increases as the lessor adds additional
endorsements to the policy identifying new lessees. [n this case, M. Klein has been leased to
Precision Cabinets on or before January 10, 2003, the date he was injured. Notwithstanding that

fact, his employer, ECI, failed to have an endorsement added to its workers compensation policy

with Travelers until 8% months after M. Klein’'s accident.
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Where claimant suffered a back injury arising out of and in the course of
his employment, the appellate court reinstated the Workers’

Compensation Commission’s decision finding that claimant’s lending

employer had workers’ compensation insurance coverage through

plaintiff at the time of claimant’s injury and that claimant’s lending

employer and his borrowing employer were “jointly and severally liable”

for his injuries, even though the borrowing employer was not endorsed

as an insured on the lending employer’s policy until several months after

the date claimant was injured, since section 4(a)(3) of the Workers’

Compensation Act requires an employer to insure its entire workers’

compensation liability with some insurance carrier authorized to do such
business in Hlinois and the lending employer’s failure to secure an

endorsement adding the borrowing employer fo the lender’s policy until

after claimant’s injury was ineffective to withdraw claimant from the

operation of the Act.
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JUSTICE McCULLOUGH delivered the judgment of the court, with
opinion.

Justices Hoffman, Hudson, Holdridge, and Stewart concurred in the
judgment and opinion.

OPINION

On January 27, 2004, the claimant, Isak Klein, filed an application for adjustment of
claim (No. 04WC03879) pursuant to the Workers’ Compensation Act (Act) (820 ILCS 305/1
through 30 (West 2002)), secking benefits from the employer, Precision Cabinets, Inc.
(Precision), for injuries suffered on January 10, 2003. On January 16, 2008, the claimant
filed an application for adjustment of claim (No. 08WC02037) pursuant to the Act (820 ILCS
305/1 through 30 (West 2006)), seeking benefits from Precision for injuries suffered on
December 13, 2003.

Following a consolidated hearing, an arbiirator found that the claimant proved he
sustained injuries arising out of and in the course of his employment with Precision on
January 10, 2003. The arbitrator awarded the claimant temporary total disability (TTD)
benefits in the amount of $572 per week for a period of 62 4/7 weeks; permanent total
disability (PTD) benefits in the amount of $572 per week “for a further period of life”; and
medical expenses in the amount of $5,586.34.

The arbitrator found the December 13, 2003, accident “a temporary exacerbation™ of the
injuries suffered on January 10, 2003, and “not an intervening accident breaking the chain
of causal connection.” Therefore, the arbitrator did not award the claimant additional
benefits.
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Further, the arbitrator found a borrowing/lending employer relationship between
Precision, the borrowing employer, and Employers Consortium, Inc. (ECI), the lending
employer. Precision contracted with ECI for outsourced employee-related services to
Precision, including workers’ compensation coverage. Based on her examination of
Workers” Compensation Commission (Commission) records, the arbitrator determined that
on January 10, 2003, Precision had workers’ compensation coverage through West Bend
Mutual Insurance Company and ECI had no workers” compensation coverage.

On review, the Commission modified the arbitrator’s decision specific to workers’
compensation coverage. The Commission found that ECI had workers® compensation
coverage through Travelers Insurance (Travelers) on January 10, 2003, and further that “all
employees of ECI during the effective dates of the policy are covered by that policy,
regardless of any provisions, endorsements, or lack thereof, attempting to limit or modify the
liability of Travelers.” The Commission found ECI and Precision “jointly and severalily liable
for Petitioner’s work related injuries.”

Further, the Commission denied Travelers’ “Motion For Commission To Take Judicial
Notice Of Proceedings Involving ECI And To Spread ECI Bankruptcy And Liquidation
Proceedings Of Record,” stating that the Commission was not permitted to accept additional
evidence on review. In all other respects, the Commission affirmed and adopted the
arbitrator’s decision.

The circuit court reversed that portion of the Commission’s decision concerning workers’
compensation coverage, finding that “Precision was not endorsed as an insured on the
Travelers policy until August 29, 2003,” and therefore “Travelers owes no coverage.”

Precision appeals, arguing that the Commission’s finding that “all employees of ECI
during the effective dates of the [Travelers’] policy are covered by that policy, regardless of
any provisions, endorsements, or lack thereof, attempting to limit or modify the liability of
Travelers” was not contrary to law. Travelers cross-appeals, arguing that the Commission
erred in denying Travelers’ “Motion For Commission To Take Judicial Notice Of
Proceedings Involving ECI And To Spread ECI Bankruptcy And Liquidation Proceedings
Of Record.” For the reasons that follow, we reverse the judgment of the circuit court and
reinstate the Commission’s decision.

The parties do not dispute the fact that the claimant suffered an injury arising out of and
in the course of his employment on January 10, 2003, nor do the parties contest the nature
and extent of the claimant’s injuries or his period of disability. Consequently, we will present
only those facts necessary to an analysis of the issues.

The 61-year-old claimant testified that he began work for Precision in 1999, as a cabinet-
maker. On January 10, 2003, the claimant sustained back injuries while moving a piece of
plywood.

Precision entered into a contract with ECI to provide outsourced employee-related
services to Precision. ECI assumed responsibility for the payment of wages to be paid to
leased employees; the payment of payroll taxes on leased employees; and the payment for
workers’ compensation insurance. Connie SanFillipo, a vice-president of ECI, testified that
she presented the opportunity for ECI services to Precision on December 16, 1999, and on

23
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December 22, 1999. No individual testified establishing when Precision entered into a
contract with ECI to provide employee-related services, including workers’ compensation
coverage. A letter welcoming Precision to ECI’s “Workers Compensation Claims Handling
Unit” is dated January 20, 2000. We note that the contract entered into by ECI and Precision
has not been made a part of the record before this court.

After Precision entered into this contract, ECI treated the claimant as a leased employee
by directly paying the claimant’s wages.

Pursuant to the contract, ECI secured a workers’ compensation insurance policy from
Travelers by application to the Illinois Workers’ Compensation Insurance Assigned Risk
Plan. ECI was the named insured under the policy. The policy period was from September
29,2002, to September 29, 2003. The policy included four endorsements providing workers’
compensation coverage to leased workers provided by ECI to the endorsed ECl clients. The
endorsements did not include Precision. ECI did not secure an endorsement adding Precision
to the policy until August 29, 2003.

The policy states that Travelers “will pay promptly when due the benefits required of
[ECI] by the workers compensation law,” and further states that “[tlerms of this insurance
that conflict with the workers compensation law are changed by this statement to conform
to that law.”

Following the arbitration hearing, the arbitrator found a borrowing/lending employer
relationship between Precision, the borrowing employer, and ECI, the lending employer.
Precision contracted with ECI for outsourced employee-related services to Precision,
including workers® compensation coverage. Based on her examination of Commission
records, the arbitrator determined that on January 10, 2003, Precision had workers’
compensation coverage through West Bend Mutual Insurance Company and ECI had no
workers’ compensation coverage.

The parties filed petitions for review of the arbitrator’s decision before the Commission.
The Commission modified the arbitrator’s decision specific to workers’ compensation
coverage. The Commission did not find Commission records reliable. Based on records
secured from the National Council on Compensation Insurance, Inc., the Commission found
that ECThad workers’ compensation coverage through Travelers on January 10,2003. Citing
section 1(a)(4) of the Act (820 ILCS 305/1(a)(4) (West 2002)), the Commission found ECI
and Precision “jointly and severally liable for Petitioner’s work related injuries.”

Further, the Commission found that “all employees of ECI during the effective dates of
the [ Travelers] policy are covered by that policy, regardless of any provisions, endorsements,
or lack thereof, attempting to limit or modify the liability of Travelers.” In support of this
conclusion, the Commission stated:

“Under Section 4(a)(3) of the [Act], it is clear that once it has been determined that ECI
had workers’ compensation insurance through a policy provided by Travelers, all
employees of ECI during the effective dates of the policy are covered by that policy,
regardless of any provisions, endorsements, or lack thereof, attempting to limit or modify
the liability of Travelers. It is also clear that the intent of the [Employee Leasing
Company Act (215 IL.CS 113/1 through 99 (West 2002))] is that leased employees be

_4-
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covered by workers’ compensation insurance, consistent with our rejection of Travelers’
argument here. While ECI’s failure to obtain an endorsement in a timely manner
identifying Precision as a lessee may have thwarted the [Employee Leasing Company
Act’s] intent that premium commensurate with exposure be paid, it does not result in a
lack of coverage for any of ECI’s employees during the period the policy was in effect.”

Finally, the Commission denied Travelers’ “Motion For Commission To Take Judicial
Notice Of Proceedings Involving ECI And To Spread ECI Bankruptcy And Liquidation
Proceedings Of Record,” stating that the Commission was not permitted to accept additional
evidence on review. In all other respects, the Commission affirmed and adopted the
arbitrator’s decision.

Thereafter, Travelers filed a petition seeking judicial review in the circuit court of Kane
County. The circuit court reversed that portion of the Commission’s decision concerning
workers’ compensation coverage, finding that “Precision was not endorsed as an insured on
the Travelers policy until August 29, 2003,” and therefore “Travelers owes no coverage.”

Precision now appeals the circuit court’s decision, and Travelers cross-appeals.

Travelers argues that Precision was not named as an additional insured on ECI's
insurance policy until August 29, 2003, and therefore the Travelers policy did not cover the
claimant on the date of injury, January 10, 2003.

A reviewing court may overturn a Commission decision only if it finds that the decision
was contrary to law or that the fact determinations made in rendering the decision were
against the manifest weight of the evidence. Hamilton v. Industrial Comm 'n, 203 111. 2d 250,
254,785 N.E.2d 839, 841 (2003). In this appeal, the parties do not dispute the Commission’s
fact determinations. The issue before us is one of pure statutory interpretation, and our
review proceeds de novo. Sylvester v. Industrial Comm'n, 197 111. 2d 225, 232, 756 N.E.2d
822, 827 (2001).

The fundamental rule of statutory interpretation is to ascertain and effectuate the
legislature’s intent. Michigan Avenue National Bank v. County of Cook, 191 111. 2d 493, 503-
04, 732 N.E.2d 528, 535 (2000). Because statutory language, given its plain and ordinary
meaning, is the best indication of this intent, we turn to the Act. Belleville Toyota, Inc. v.
Toyota Motor Sales, US.A., Inc., 199 11. 2d 325, 342, 770 N.E.2d 177, 189 (2002).

Section 4(a)(3) of the Act requires that an employer:

“Insure his entire liability to pay such compensation in some insurance carrier authorized,
licensed, or permitted to do such insurance business in this State. Every policy of an
insurance carrier, insuring the payment of compensation under this Act shall cover all the
employees and the entire compensation liability of the insured: Provided, however, that
any employer may insure his or her compensation lLability with 2 or more insurance
carriers or may insure a part and qualify under subsection 1, 2, or 4 for the remainder of
his or her liability to pay such compensation, subject to the following two provisions:
Firstly, the entire compensation Hability of the employer to employees working
at or from one location shall be insured in one such insurance carrier or shall be self-
msured, and
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Secondly, the employer shall submit evidence satisfactorily to the Commission
that his or her entire liability for the compensation provided for in this Act will be
secured. Any provisions in any policy, or in any endorsement attached thereto,
attempting to limit or modify in any way, the liability of the insurance carriers issuing
the same except as otherwise provided herein shall be wholly void.” 820 ILCS
305/4(a)(3) (West 2002).

In this workers’ compensation case, pursuant to the contract entered into between ECI
and Precision, ECI purchased from Travelers a workers’ compensation insurance policy. The
policy period was from September 29, 2002, to September 29, 2003. Section 4(a)(3) of the
Act required that the policy “cover all the employees and the entire compensation liability”
of ECL

Travelers argues that ECP’s failure to secure the endorsement adding Precision to the
Travelers policy until August 29, 2003, barred Precision from coverage under the Travelers
policy on January 10, 2003, Travelers admits that the policy period was from September 29,
2002, to September 29, 2003. In sapport of its argument, Travelers relies on section 30 of the
Employee Leasing Company Act (215 ILCS 113/30 (West 2002)). Section 30 is titled
“Responsibility for policy issuance and continuance” and states that “[wlhen a workers’
compensation policy written to cover leased employees is issued to the lessor as the named
insured, the lessee shall be identified thereon by the attachment of an appropriate
endorsement indicating that the policy provides coverage for leased employees.” 215 ILCS
113/30 (West 2002). Contrary to Travelers’ statement that the Employee Leasing Company
Actapplies to “all lessors and lessees conducting business *** after the effective date of the
[Employee Leasing Company Act], January 1, 1998, the Employee Leasing Company Act
states at section 10 that the Employee Leasing Company Act “applies to all lessors and
insurers conducting business in this State.” (Emphases added.) 215 ILCS 113/10 (West
2002).

In ascertaining legislative intent, a court must consider the entire statute, giving effect to
the evil to be remedied and the purpose to be achieved. City of Springfield v. Board of
Election Commissioners, 105 111. 2d 336, 341, 473 N.E.2d 1313, 1315 (1985). We presume
that the General Assembly did not intend absurdity, inconvenience, or injustice. Syivester,
197 111 2d at 232, 756 N.E.2d at 827. The Act is to be interpreted liberally to effectuate its
purpose of providing financial protection for interruption or termination of a worker’s
earning power. Sylvester, 197 1ll. 2d at 232, 756 N.E.2d at 827.

Following these principles, we find that Travelers’ argument is refuted by the plain
language of section 4(a)(3) of the Act. 820 ILCS 305/4(a)(3) (West 2002). Section 4(a)(3)
requires that “[e]very policy of an insurance carrier, insuring the payment of compensation
under this Act shall cover all the employees and the entire compensation liability of the
insured.” 820 ILCS 305/4(a)(3) (West 2002). Further, “[a]ny provisions in any policy, or in
any endorsement attached thereto, attempting to limit or modify in any way, the liability of
the insurance carriers issuing the same except as otherwise provided herein shall be wholly
void.” 820 ILCS 305/4(a)(3) (West 2002).

Our result is supported by the stated purpose of the Employee Leasing Company Act, to
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ensure that “an employer that leases some or all of its workers properly obtains workers’
compensation insurance coverage for all of its employees, including those leased from
another entity, and that premium is paid commensurate with exposure and anticipated claim
experience.” 215 ILCS 113/5 (West 2002).

The claimant filed his applications for adjustment of claims pursuant to the Act, and the
provisions of the Act apply automatically. In further support, the policy states that Travelers
“will pay promptly when due the benefits required of [ECI] by the workers compensation
law,” and that “[tJerms of this insurance that conflict with the workers compensation law are
changed by this statement to conform to that law.”

In this workers’ compensation case, by choosing to purchase workers’” compensation
coverage, ECI purchased it for all of its employees including the claimant. ECT’s failure to
secure an endorsement adding Precision to the Travelers policy until August 29, 2003, was
ineffective to withdraw the claimant from the operation of the Act. The claimant was still
under the protection of the Act at the time of his injury.

Travelers next argues that the Commission and the circuit court erred in denying
Travelers” “Motion For Commission To Take Judicial Notice Of Proceedings Involving ECI
And To Spread ECI Bankruptcy And Liquidation Proceedings Of Record.”

In a workers” compensation proceeding, the Commission, an administrative agency, is
the ultimate decision-maker. Roberson v. Industrial Comm’n, 225 1ll. 2d 159, 173, 866
N.E.2d 191, 199 (2007). Accordingly, this court reviews the decision of the Commission, not
the decision ofthe circuit court. Dodaro v. Hllinois Workers’ Compensation Comm 'n, 403 I11.
App. 3d 538, 543-44, 950 N.E.2d 256, 260-61 (2010).

Following argument before the Commission on April 1, 2009, Travelers filed its motion
on April 7, 2009. The commissioner described the motion as a “two or three inch bound
document with it’s [sic] attachments.” The motion and attachments begin at page 1,590 of
the record, and conclude at page 2,023 of the record. The Commission denied the motion on
May 21, 2010, stating that the Commission was not permitted to accept additional evidence
on review. See 820 ILCS 305/19(e) (West 2002).

The Act specifically provides: “In all cases in which the hearing before the arbitrator is
held after December 18, 1989, no additional evidence shall be introduced by the parties
before the Commission on review of the decision of the Arbitrator.” 820 ILCS 305/19(¢)
(West 2002). The Commission did not err in declining to take judicial notice of extraneous
matters.

Finally, Travelers asks this court to take judicial notice of “the consent order between
ECI and the DO, entered on March 18, 2005.” Section 3-110 of the Administrative Review
Law (735 ILCS 5/3-110 (West 2002)) provides, in part, that “[n}o new or additional evidence
in support of or in opposition to any finding, order, determination[,] or decision of the
administrative agency shall be heard by the [reviewing] court.” However, notwithstanding
section 3-110, documents containing readily verifiable facts may be judicially noticed if
taking judicial notice will “aid in the efficient disposition of a case.” Mudler v. Zollar, 267
HI. App. 3d 339, 341, 642 N.E.2d 860, 862 (1994).

The document at issue is titled a stipulation and consent order, entered by the Department
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of Financial and Professional Regulation, Division of Insurance, on March 18, 2005. We note
that the order was entered approximately three years before the arbitration hearing in this
workers’ compensation case. Further, we do not find the order relevant to the claimant’s
workers’ compensation proceeding and decline to take judicial notice of the document.

In this workers’ compensation case, the claimant filed an application for adjustment of
claim pursuant to the Act, seeking benefits from Precision for injuries the claimant suffered
on January 10, 2003. The Commission found that the claimant proved he sustained injuries
arising out of and in the course of his employment with Precision on January 10, 2003. The
Commission awarded the claimant TTD benefits in the amount of $572 per week for a period
of 62 4/7 weeks; PTD benefits in the amount of $572 per week “for a further period of life”;
and medical expenses in the amount of $5,586.34. The parties do not dispute that the
claimant qualifies for compensation benefits under the provisions of the Act and, further, do
not dispute the Commission’s finding that ECT and Precision are “jointly and severally liable
for Petitioner’s work related injuries.” The law is settled under the Act that the employer and
the insurance carrier are directly liable for the payment of workers’ compensation to
employees. See 820 ILCS 305/4(g) (West 2002) (“In the event the employer does not pay the
compensation for which he or she is liable, then an insurance company, association or insurer
which may have insured such employer against such liability shall become primarily liable
to payto the employee *** the compensation required by the provisions of this Actto be paid
by such employer.”).

Circuit court judgment reversed; Commission decision reinstated.



