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Case Summaries 
Course of Employment- Deviations - Claimant wins benefits for parking lot wipeout despite violating company policy 

 
Case name: Patton v. DB Schenker, 20 IWCC 0377. 
 
Ruling: The Commission awarded benefits to the claimant for injuries sustained when he slipped and fell on ice in the 
parking lot while heading out to his car just before his lunch break.  
 
What it means: A claimant’s violation of his employer’s policy, by going out to his car before clocking out for lunch to 
start his vehicle and warm it up, does not constitute a sufficient deviation to remove him from the course and scope of 
his employment. The claimant did not deviate from his normal path from the main entrance to his car. The claimant did 
not behave recklessly or negligently when he hurried to his car. Hurrying to his car a few minutes early did not negate 
the fact that there were patches of ice on the parking lot pavement. The claimant, or any other employee, could have 
slipped and fallen on the same patch of ice if he had left during his designated lunch break 5 to 10 minutes later.  
Summary: The claimant was employed at a warehouse that sells no products. He works in a guard station on the road 
leading to the warehouse.  The facility, which also includes the parking lot, where the claimant worked was not owned 
or controlled by the employer. Both parties agree that the parking lot is used by both employees and any visitors of the 
facility. Petitioner testified that his supervisor told him to park in the parking lot and all the other employees also parked 
in the lot. Mr. Wilson denied supervisors told employees to park in the parking lot. The claimant testified that he usually 
ate lunch in his car. On March 3, 2019, the claimant was scheduled to work 6 p.m. to 6 a.m. He went outside a few 
minutes before midnight to warm up his car before his lunchbreak. While going to his car he slipped on ice and fell, 
injuring his back. While it was getting dark when he arrived, Petitioner noticed no snow or ice on the ground when he 
arrived at work.  The claimant testified that he regularly warmed up his car before clocking out for his lunch break so the 
car was already warm when he ate his lunch. Petitioner testified that his supervisor gave him permission to do so and 
was never reprimanded or disciplined for doing so. He testified that he personally witnessed other workers engaging in 
the same behavior. The supervisor testified this practice of going to his car before clocking out violated company policy. 
The arbitrator found that the claimant voluntarily exposed himself to an unnecessary personal danger solely for his own 
convenience.  

This case requires the Commission to consider two questions: 1) whether the parking lot where Petitioner and 
other employees parked is part of Respondent’s premises; 2) whether Petitioners violation of the Respondents policies 
regarding clocking in and out for lunch break sufficiently took Petitioner out of the course of his employment. The Illinois 
Appellate Court has identified three factors used to determine whether an employer provided a parking lot for the use if 
its employees: 1) whether the parking lot is owned by the employer; 2) whether the employer exercises control or 
dominion over the parking lot; and 3) whether the parking lot is a route required by the employer.                                             

Upon review, the Commission reversed the arbitrator and awarded benefits. The totality of the evidence 
established that the parking lot was a “route required by the employer” because it was the only way to reach the main 
entrance via the parking lot and there were no alternative places where employees can park and employees had to 
navigate the parking lot to enter the building. Therefore, the lot was considered part of the employer’s premises. The 
Commission also found that the claimant’s injuries resulted directly from a hazardous condition on the employer’s 
premises and, therefore, arose out of the employment. Although, the Commission explained that it does not condone 
the claimants attempt to circumvent the employers established attendance policies. The claimant’s violation of the 
policy did not warrant a finding that his injury did not arise out of, or in the course of employment.  

The Commission found that the Petitioner sustained injuries that arose out of and in the course of his 
employment and Petitioner’s current condition of ill-being regarding his lumbar spine was causally related to the work 
accident. The Commission awarded appropriate TTD benefits in relation to Petitioner’s work injury.  
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Arising out of Employment- Parking Lot Exception- WCA doesn’t cover sales associate’s fall in store parking lot 
 

Case name: Hoots v. Dollar General, 20 IWCC 0483. 
 
Ruling: In denying benefits, the Commission held that the claimant’s accident in a parking lot near her employer’s store 
did not arise out of her employment. The Petitioner was not a traveling employee because the Petitioner provided no 
evidence that she was paid for her travel time or for any travel expenses. The Petitioner was not at any greater risk than 
the general public. The arbitrator also noted there was no damage or defect noted in the lot. The arbitrator found that 
black ice on the parking lot would present the same risk to the general public it would to petitioner, given that the 
petitioner provided no credible evidence she entered or exited the store any more frequently each day of training than 
any customer who came into the store would.  
 
What it means: Where the claimant parks in a lot near her employers store, but the lot is not owned or controlled by 
the employer, the employer does not direct her to park in the lot, and there is no evidence that the lot is a route 
required by the employer, or the employer has not provided the parking lot to its employees, an injury would not arise 
out of the employment.  
 
Summary: The claimant, a sales associate trainee, was hired to work at a store not yet open. She was assigned to train at 
another location. The training was mandatory. The training location was next to a strip mall. There was some parking 
adjacent to the store, and additional parking in the adjacent strip mall. The claimant testified that she was not instructed 
to park in a specific location and was permitted to park in any lot. The Petitioner also testified that she did not know 
who owned or maintained the Dollar General Parking Lot and was trying to figure out who owned the lot when she fell. 
She stated that the general public can park anywhere in the Dollar General Lot. On November 19, 2017, she was 
scheduled to start at 8:00 a.m. She arrived at 7:50 a.m. and it was cold, wet and misty outside. She pulled into the lot 
and parked in a spot in a row across from the parking spots adjacent to the store. She got out of her car and walked 
towards the store while carrying her purse, a drink, and a folder for training. As she was walking, she slipped on some 
black ice and fell landing on her left ankle, knee and leg. The arbitrator denied benefits, finding the claimant failed to 
prove an accident arising out of and in the course of employment.  

In affirming, the Commission explained that the claimant’s accident was not compensable pursuant to Walker 
Bros. v. Ill. Workers’ Comp. Comm’n, 2019 IL App. (1st) 181519WC, the Illinois Appellate Court stated that in determining 
whether the parking lot exception applies, it must be determined whether the employer provided the parking lot in 
question to its employees. The factors to be considered include (1) whether the parking lot was owned by the employer; 
(2) whether the employer exercised control or dominion over the parking lot; and (3) whether the parking lot was a 
route required by the employer.  

The Petitioner argued that the fall was compensable pursuant to DeHoyas v. Industrial Comm’n, 26 Ill. 2d 110 
(1962), in which the court held that as long as an employer provides parking which is customarily used by its employees, 
the employer is responsible for the maintenance and control of the lot. The Petitioner contends that her fall was 
compensable as she was attending a mandatory training, the employer provided the lot in question and permitted her 
to park in the lot and the black ice was a hazardous condition on the employer’s premises. As such, she was exposed to a 
greater risk of injury than the general public.  

The employer’s control or dominion over the parking lot is a significant factor. Here, the claimant fell in a 
parking lot that was neither owned nor controlled by the employer. The claimant confirmed that the employer did not 
direct her to park in the lot and other lots were available. There was also no evidence that the parking lot was a route 
required by the employer. Further, the lots were open to the general public, including customers of nearby stores. Based 
upon the analysis in Walker Bros. v. IWCC, the Commission found the claimant failed to prove an accident arising out of 
and in the course of her employment.  
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Arising out of Employment- Increased Risk- Correctional officer secures benefits for injury whole traversing sidewalk 

 
Case name: Little v. Illinois, State of Dept. of Corrections, 20 IWCC 0461. 
 
Ruling: The Commission awarded benefits to the claimant for injuries sustained when she fell while traversing a sidewalk 
at a correctional facility. 
 
What it means: Where the claimant’s multiple job duties require that she traverse a sidewalk repeatedly throughout her 
shift and in a brisk manner, the claimant’s work activity represents a quantitively increased risk over that faced by the 
general public. 
 
Summary: The claimant, a corrections officer, worked at the Pittsfield Work Camp. Her duties included safety and 
security of staff and offenders. In this capacity, she regularly walked the sidewalks inside the fenced area to all the 
different areas of the camp. Petitioner testified that depending on her duties she can walk this sidewalk many times a 
day. In this capacity, she regularly walked the sidewalks inside the fenced area to all the different areas of the camp, 
including the housing units, gym and dietary locations. On April 3, 2016, the claimant was having a discussion with an 
offender when she noticed a vehicle pulled into the parking lot prior to visiting hours. The claimant then called out to a 
coworker and started walking toward him in an attempt to talk to him regarding an offender. As the claimant was 
walking briskly, which was not normal pace, she stepped off the edge of the sidewalk into the gravel area, which was 
about an inch or two lower than the sidewalk, and twisted her right ankle and fell. The arbitrator awarded benefits. 

The arbitrator found that given the fact that petitioner was walking briskly on the sidewalk; that the gravel on 
the north side of the sidewalk was ½ to 2 inches lower than the sidewalk, causing a drop off the pitched sidewalk; that 
petitioner walks this sidewalk many times a day depending on her job duties; that only respondent employees are 
allowed to walk this sidewalk alone; that visitors of inmates only walk this sidewalk when they are escorted by a 
Correction’s Officer; that the area where petitioner was, was a fenced in area that the general public is not allowed 
unless escorted by a Correction’s Officer during visiting hours and that petitioner was in the performance of her duties 
at the time of injury since she was walking towards a coworker to discuss an inmate issue, the arbitrator found the 
petitioner was at a greater risk than the general public, and therefore sustained an accidental injury that arose out of an 
in the course of her employment by respondent on 4/3/16 when she fell off the edge of the sidewalk onto her right side.  

The Commission noted that although the level of the gravel edging along the sidewalk was not uniform, the 
described variations did not constitute a defect. The first step in analyzing risk is to determine whether the claimant’s 
injuries resulted from an employment-related risk. Risks are distinctly associated with employment when at the time of 
the injury, “the employee was performing acts [s/he] was instructed to perform by [her/his] employer or acts which the 
employee might reasonably be expected to perform incident to [her/his] duties.  

While the evidence indicates the level of the gravel edging along the sidewalk was not uniform, the Commission 
did not believe the described variations constituted a defect and, therefore, found that the claimant was not exposed to 
an employment risk. As the claimant was not exposed to an employment risk, the Commission conducted a neutral risk 
analysis. Injuries resulting from a neutral risk generally do not arise out of the employment and are compensable under 
the Act only where the employee was exposed to a greater degree than the general public. The evidence demonstrated 
that in addition to being assigned to either the gym or entrance control, the claimant was also the primary placement 
officer, which meant she dealt with any issues regarding the inmate’s beds, assignments, or any other problems. Her job 
responsibilities resulted in her repeatedly traversing the sidewalk at a fast pace in order to sufficiently do both jobs. The 
Commission found the claimant’s testimony of repeatedly traversing the sidewalk represented a quantitively increased 
risk over that faced by the general public. As such, the claimant sustained an accidental injury arising out of and in the 
course of employment. 
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Calculation of Preinjury Wages- Bonuses-Claimant successfully proves bonus compensation should be 
included in AWW 

 
Case name: Pistorius v. Zurich North America, 20 IWCC 0463. 
 
Ruling: On remand from the Circuit Court, the Commission held that the claimant sustained an accident arising out of 
and in the course of employment and awarded medical expenses and temporary total disability benefits.  

In a case involving either or both psychological and physical injuries, both are compensable under the Act when 
they are related to and caused by a work-related physical injury. In “physical-mental” cases, even a minor physical 
contact or injury may be sufficient to trigger compensability. Moreover, an employer takes its employees as it finds 
them, even in cases involving mental stress.  
What it means: Where the employer offers “bonus compensation” to the claimant and claimant provides credible 
testimony and evidence this compensation is part of an incentive-based pay program involving diary management, 
sufficient evidence establishes that the bonus compensation should be included in the claimant’s average weekly wage.  
 A physical-mental case is compensable even when there is a minor physical contact or injury. The work-related 
physical trauma need not be the sole causative factor but need only be a causative factor of the subsequent mental 
condition.  
Summary: The claimant was working as a claim’s handler for the employer. Her duties included reviewing assigned 
claims for subrogation potential, obtaining experts if needed, obtaining and reviewing any necessary contracts to 
determine a responsible party, and attempting to recover attorney’s fees. She would sometimes attend mediations and 
prepare case summaries. She alleged that on May 27, 2014, she was entering an elevator in the building where she 
worked when the door hit her right shoulder and upper back, causing severe pain. The arbitrator denied benefits, and 
the Commission affirmed. On appeal, the Circuit reversed and remanded it to the Commission.  

First on remand from the Circuit Court, the Commission held that claimant sustained an accident arising out of 
and in the course of employment and awarded medical expenses and temporary total disability benefits. In order to 
obtain compensation under the Act, a claimant must prove that some act or phase or her employment was a causative 
factor in her ensuing injures. An accidental injury need not be the sole causative factor, nor even the primary causative 
factor, as long as it was a causative factor in the resulting condition of illbeing; a chain of events which demonstrates a 
previous condition of good health, an accident, and subsequent injury resulting in a disability is sufficient to prove a 
causal nexus between the accident and the employee’s injury. On remand, the IWCC held the evidence supported a 
finding of the accident because a chain of events which demonstrates a previous condition of good health, an accident, 
and subsequent injury resulting in a disability may be sufficient to prove a causal nexus between the accident and the 
employee’s injury. In this case, the Petitioner claims both physical injuries and psychological injuries resulted from the 
accident. In these “physical-mental” cases, even a minor physical contact or injury may be sufficient to trigger 
compensability.  

 Second, additionally on review, the claimant argued that the arbitrator should have included bonus 
compensation in the calculation of the claimant’s average weekly wage. The parties disputed the Petitioner’s average 
weekly wage for the year prior to the accident. The Arbitrator ruled that Petitioner failed to establish which portion of 
her total annual earnings constituted a bonus that would not be included in the annual weekly wage calculation. The 
claimant in a workers’ compensation proceeding has the burden of establishing her average weekly wage.  On review, 
the Petitioner’s primary argument is that the Arbitrator should have included bonus compensation in the calculation of 
the AWW. The claimant testified regarding the employer’s performance management program, particularly diary 
management. The claimant explained that the employer used diaries to follow up on other carriers, check on demands, 
prepare demands, prepare case summary reports, schedule telephone calls and document any tasks necessary. She also 
testified that she had monthly meetings with her manager regarding diary management and how much money she had 
recovered versus the goal amount. Also, the claimant testified that diary management had a direct impact on the 
bonuses and compensation. She noted that untimely completing the diary entries affected the performance reviews and 
bonus compensation. The Commission found the claimant’s unrebutted testimony sufficiently specific to establish that 
her bonus compensation was part of a formal, incentive- based pay program. Accordingly, the Commission determined 
that the bonus compensation must be included in calculating the claimant’s average weekly wage.  
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Last, the Commission then considered whether Petitioner established a causal connection regarding her 
“physical-mental” claim. Petitioner contends that the pre-existing psychological condition was aggravated by her work-
related accident. As noted earlier, even a minor physical contract or injury may be sufficient to trigger compensability. 
Petitioners medical records and even Dr. Jacker’s Section 12 report establish that Petitioner suffered at least a minor 
physical contact or injury. Therefore, the Commission found there was a causal connection between the work accident 
and her psychiatric condition.  

 
Calculation of Preinjury Wages- Part -Time Workers- Bus driver’s AWW calculation requires adjustment to avoid 

windfall 
 

Case name: Defries v. American School Bus Co, LLC, 20 IWCC 0465. 
 
Ruling:  The Commission held that a school bus driver’s average weekly wage should not be based on a 40- hour work 
week but rather should be calculated based on total earnings divided by the number of weeks in which there were 
earnings. 

 
What it means: Where the claimant is hired as a part time seasonal employee with a guarantee of 20 hours per week, 
her average weekly wage calculation should be based on total earnings divided by the number of weeks in which there 
were earnings. The calculation should not be based on a 40- hour week regardless of the claimant being ready and 
willing to work 40 hours per week. 
Summary: On Oct. 10, 2018, the claimant injured her right shoulder while performing her duties as a school bus driver. 
Petitioner drove two routes in the morning (taking the children to school) and two routes in the afternoon (taking the 
kids home from school) approximately a week before October 10, 2018. Prior to that time, Petitioner only drove one 
route in the morning and one route in the afternoon. Petitioner eventually was diagnosed with a rotator cuff injury. The 
Respondents witness, Timothy Poole, testified that Petitioner’s schedule changed October 5, 2018 from one route in the 
morning and one route in the afternoon to two routes in the morning and two routes in the afternoon. The claimant 
testified that she was not provided 40 hours of work each week, but was ready, willing and able to work 40 hours every 
week if assigned. She earned $16.25 an hour. In calculating the claimant’s average weekly wage, the arbitrator divided 
the claimant’s gross earnings for the 52 weeks preceding the injury, $18,753.39, by $16.25 to find she worked 1,154.05 
hours during this year. The 1,154.05 hours was divided by 40 hours a week to arrive at 28.85 actual weeks worked by the 
weeks, equals $650.03 as the claimant’s average weekly wage.  

The arbitrator noted this was the second method of calculating average weekly wage set forth in Sylvester v. 
Industrial Comm’n, 197 Ill. 2d 225, 756 N.E 2d 822 (2011).  This method of calculating AWW was delineated by the Illinois 
Supreme Court in Sylvester v. Industrial Commission. Using this method, if any employee loses 5 or more calendar days 
in a work year, whether or not the days are in the same work week, the employee’s earnings are not divided by 52 
weeks but by “…the number of weeks and parts thereof…. “ In this case the Petitioner lost well over 5 days of work in 
the year as her wage statement shows. The AWW calculation of $650.03 is correct pursuant to Sylvester. The Arbitrator 
found that Petitioner’s gross earnings for the 52 weeks preceding the injury were $18.753.39 and her AWW was $650.03 
This method is used if an employee loses five or more calendar days in a work year. Here, the claimant lost well over five 
days of work in the year. On appeal, the employer argued that the arbitrator’s calculation was incorrect because the 
claimant worked for another employer during the “time lost” period- the summer of 2018.  

The employer argued that the claimant worked 46 of the 52 weeks at issue and the proper calculation is to 
divide $18,753.39 by 46 weeks, resulting in an average weekly wage of $407.68.  
The underlying dispute is whether “time lost” under the Act is to be measured in this case by a 40-hour work week. The 
Petitioner was hired as a part time seasonal employee with a 20-hour guarantee for route pay.  

Upon review, the Commission modified the average weekly wage calculation. The Commission explained that 
although the claimant testified she was ready and willing to work 40 hours per week, she was hired as a part-time 
seasonal employee with a guarantee of 20 hours per week. In general, for a part time employee, the average weekly 
wage calculation is based on the total earnings divided by the number of weeks in which there were earnings. 
Accordingly, the Commission reduced the average weekly wage to $407.68 as calculated by the employer. Furthermore, 
Illinois case law provides that a windfall should be avoided in calculating the average weekly wage. In this case, the 
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claimant, working a 20-hour week at $16.25, would be expected to make $325 per week. The arbitrator’s award 
effectively doubled that amount.  

Regarding the issue of temporary disability in this case, the Commission affirmed the award, but modified the 
amount to reflect the Commission’s recalculation of the average weekly wage, finding that the AWW is $650.03, the 
Petitioner’s gross earnings for the 52 weeks preceding the injury were $18,753.39.  

 
 
 Permanent Disability Benefits- PTD- Symptoms from wrist fracture, CRPS support PTD determination 

 

Case name: Clark v. Illinois State of Elgin Mental Health Center, 20 IWCC 0449. 

 

Ruling: The Commission awarded permanent total disability benefits to the claimant, who injured her wrist in a work 

accident and developed complex regional pain syndrome. A claimant ordinarily satisfies his burden of proving he is not 

capable of obtaining gainful employment by showing either 1) that work was not available or 2) that based upon his age, 

experience, training and education, he is unable to perform the most unproductive tasks for which no stable labor market 

exists. 

What it means: Where the claimant’s work-related symptoms include burning pain in her arm and neck, drowsiness, 
and constant nausea, a vocational expert finds the claimant a poor candidate for employment, and the claimant sought 
employment unsuccessfully for over two years, the claimant has met her burden of establishing the unavailability of 
employment for a person in her circumstances. 
 Summary: The claimant worked as a maintenance equipment operator at a mental health center. She operated various 
vehicles for the employer, including transport vans and snowplows. On Jan. 11, 2008, the claimant had stepped out of a 
food truck when she slipped on an icy driveway and fell injuring her left wrist. She was diagnosed with a left wrist 
fracture and a complete tear of the ligament. She underwent surgery but continued to complain of symptoms, including 
burning pain in the wrist. She underwent a second surgery, but her pain complaints continued. The claimant’s symptoms 
radiated up to her shoulder and she was diagnosed with complex regional pain syndrome. The claimant also developed 
depression symptoms.  She was prescribed multiple medications for pain management along with a TENS unit.  

In addressing the extent of the claimant’s disability, the arbitrator found the claimant very credible throughout 
her testimony. The claimant’s self-described symptoms regarding persistent and burning pain in her entire left arm 
extending into her neck, drowsiness, and constant state of nausea symptoms were consistent with the histories she 
continuously repeated to her treating doctors throughout her course of care. Petitioner was asked if she thought she 
could perform a full- time job. She responded that she did not think she could because she could not be reliable due to 
flare ups of nausea that she often experiences. Additionally, she is plagued with muscle spasms, headaches and fatigue.  
Dr. Konowitz opined that Petitioner required permanent restrictions of minimal use of the left upper extremity and that 
her restrictions would be of the left arm, sedentary duty. Dr. Fernandez authored an addendum report on March 6, 2015 
after reviewing additional records. Dr. Fernandez confirmed his prior diagnosis of CRPS and stated that she has not 
responded to treatment. He further stated that he did not believe that Petitioner could work in a full duty capacity and 
that she likely required a permanent restriction of minimal use of the left upper extremity.  

Also, the claimant presented the report of a vocational expert who thoroughly assessed the claimant’s 
capabilities and the effects of her condition and opined that the claimant was a poor candidate for employment. The 
expert clearly identified the claimant’s employability problems which included mobility impairments, reduced 
concentration, impaired sitting ability, emotionality, sleep disturbance (she only sleeps 2-3 hours a night due to the 
pain), and unreliability as a worker. Her mental ability testing was below average which could be impacted by her pain 
levels. Prospective employers would likely deem Petitioner as an “at risk” job candidate based on her physical 
limitations, unreliability and medication usage. The claimant sought employment both on her own and assisted by the 
employer’s vocational counselor for two years and had no positive results. Petitioner recorded her job search on job logs 
between May 2017 through February of 2019. The job logs were submitted into evidence. Although the employer’s 
vocational counselor identified several potential jobs, the claimant was under-qualified and the jobs required 
keyboarding skills, which the claimant could not perform with any speed. Also, the employer’s counselor appeared to 
focus only on the claimant’s non-use of her left arm in assessing her employability and did not account for her persistent 
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nausea, reduced concentration, sleep issues, and limited driving. The Arbitrator also reviewed the medical records and 
found that the motor vehicle accident that Petitioner was involved in in 2008 and in 2015 did not constitute 
independent intervening accidents that broke the chain of causal connection between Petitioner’s injury incurred on 
January 11, 2008 and her diagnosis of CRPS and associated symptoms.  

Based on the evidence, the claimant met her burden of establishing the unavailability of employment for a 
person in her circumstances. Further, the employer failed to provide convincing evidence there existed some kind of 
work that is regularly and continuously available to the claimant. Accordingly, the arbitrator found the claimant 
permanently and totally disabled due to her work injury. Upon review, the Commission affirmed and adopted the 
decision of the arbitrator.  
 

Permanent Disability- Permanent Total Disability- Claimant’s head injury merits award of PTD benefits 
 
Case name: Olson v. McKesson Corp., 20 IWCC 0486. 
Ruling: The Commission awarded permanent total disability benefits under WCA Section 8(f) to the claimant, who was 
diagnosed with post-concussive syndrome after sustaining a work-related head injury. 
What it means: Where the claimant suffers multiple symptoms of post-concussive syndrome due to a work accident, 
including headaches, dizziness, and difficulty concentrating and sleeping, and medical opinion indicated that the 
claimant’s condition is not going to improve, sufficient evidence exists to support an award for permanent total 
disability. 
Summary: On April 1, 2015, the claimant slipped on a puddle of water while entering the bathroom at work. She hit her 
head on a wall and landed on her right side. Immediately after the accident, she experienced dizziness, nausea and 
headaches. She also had right shoulder pain. She was diagnosed with a concussion without loss of consciousness and 
contusions of the right shoulder, hip and knee. In May, the claimant continued to complain of headaches, light 
sensitivity and decreased concentration. Also, her right shoulder exhibited decreased range of motion and tenderness. 
She was eventually diagnosed with post-concussive syndrome and prescribed medication.  

At the hearing, the claimant testified that she constantly has headaches, has difficulty concentrating and can 
only read or look at a computer or television screen for 10 to 15 minutes before her symptoms get worse. Her vision 
blurs when her headaches get bad. She sometimes experiences unsteadiness on her feet, uses a cane to walk, gets only 
two hours of sleep per night, and no longer drives a vehicle for distances greater than five miles. Her headaches and 
dizziness increase when the weather changes from cold to hot. Her dizziness increases when she tries to sit up, and she 
sometimes has difficulty getting out of bed.  

Relying on the claimant’s credible testimony and the persuasive opinions of the claimant’s treating doctors, the 
arbitrator found the claimant was permanently and totally disabled. The arbitrator found the claimant’s testimony 
persuasive regarding her current symptoms. Also, both treating doctors opined that the claimant had reached maximum 
medical improvement and was unable to return to work in any capacity. Even one of the employers examining 
neurologists opined that the claimant would need improvement of her symptoms before he could recommend a return 
to work. In January and February of 2016, two doctors recommended that Petitioner remain off of work. Furthermore, 
the examining neurologist opined that the claimant exhibited no evidence of symptom magnification or malingering. On 
March 2, 2017, Petitioner followed up with Dr. Ferber who maintained that Petitioner is unable to perform any type of 
work due to her post-concussive symptoms. On March 2, 2017, Dr. Cacioppo reexamined Petitioner and opinioned that 
formal physical therapy would not help, as Petitioner was almost two years removed from her injury. He again opined 
that Petitioner is not able to perform any type of work due to post-concussive symptoms she is still experiencing. On the 
issue of maximum medical improvement, the arbitrator relied on the treating doctors, who believed the claimant had 
reached maximum medical improvement as of March 2, 2017.  

The Commission affirmed the determination of permanent total disability but modified the award to find the 
date of maximum medical improvement as of March 30, 2016, when a treating neurologist declared her a maximum 
improvement and stated the claimant was unable to return to work due to post-concussive syndrome. Thereafter, the 
claimant’s neurological condition never improved. Accordingly, the Commission modified the end date of temporary 
total disability benefits and the beginning date of permanent total disability benefits. 
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Medical & Rehabilitation Benefits- Further Benefits- Claimant secures shoulder surgery for torn rotator cuff 
 

Case name: Pinales v. Koch Foods, 20 IWCC 0456. 
 
Ruling: The Commission held that the claimant had not yet reached maximum medical improvement and was entitled to 
prospective medical treatment for the right shoulder per the recommendation of the treating doctor. 
 
What it means: Where the claimant’s treating doctor and radiologist provide credible and persuasive testimony that the 
claimant’s MRI evidences a rotator cuff tear, and the claimant’s doctor recommends surgery after examining the 
claimant on a continuing basis, sufficient evidence supports an award of prospective medical treatment.  
 
Summary: On July 30, 2018, the claimant was working for the employer as a packer when she felt a strong pain in her 
right shoulder while attempting to split two frozen chicken breasts. She complained of pain in the right shoulder, upper 
arm and into the right forearm and hand, as well as worsening pain with any movement of the arm.  She was diagnosed 
with rotator cuff impingement with a possible tear. The claimant had injured her right shoulder in a work accident in 
September 2017, resulting in surgery for a SLAP tear. On 5/17/18, Dr. Biafora noted that Petitioner was eight months 
status post-surgery and Petitioner was having more pain in the shoulder than he would expect considering the MRI 
findings and the procedure he performed. 

 On Aug. 22, 2018, the claimant underwent an MRI. The radiologist suspected there was at least a partial 
thickness tear. The claimant’s treating doctor, an orthopedic surgeon, reviewed the MRI, diagnosed partial thickness 
tear of the right rotator cuff, and recommended arthroscopic surgery. The employers Section 12 examiner opined there 
was no evidence of a rotator cuff tear and, instead, diagnosed a right shoulder strain. He further opined that the 
claimant was at maximum medical improvement as of his examination Sept. 13, 2018, he did not require surgery, and he 
could return to full, unrestricted work. Relying on the testimony of the examining doctor, the arbitrator found the 
claimant reached maximum medical improvement and was in no further need of medical treatment.  

Upon review, the Commission viewed the evidence differently regarding the claimants need for ongoing care 
and afforded greater weight to the opinions of the claimant’s radiologist and the treating doctor over those of the 
employers examining doctor. The radiologist found that the MRI of the claimant’s right shoulder evidenced “at least a 
partial thickness tear…with concomitant corroding tendonitis and/or bursitis.” The treating doctor agreed with the 
radiologist’s assessment and continues to recommend surgery after examining the claimant on a continuing basis. The 
Commission was persuaded by the MRI interpretation of the radiologist’s interpretation was supported by the treating 
doctor’s recommendation and treatment.  

The Commission found that, at the time of hearing, the claimant was not at maximum medical improvement 
regarding the injury to her right shoulder. Also, the Commission found the claimant was entitled to prospective 
treatment for the right shoulder per the recommendation of the treating doctor and temporary total disability benefits 
for the period the claimant was medically unable to work leading up to the date of the hearing.  
 

Benefit Payment Procedures- Unreasonable & Vexatious Conduct- Employers denial of benefits without explanation 
warrants section 19(k) benefits 

 
Case name: Meyer v. Jewel Food Stores, 20 IWCC 0451. 
Ruling: The Commission modified the arbitrator’s decision awarding benefits, penalties, and attorney’s fees and found 
the claimant not entitled to Section 19(l) penalties or a Section 8(j) credit of $159, 783. 
What it means: Where the employer’s denial letter provides no reason or justification for its denial of benefits, the 
employer produces no medical evidence establishing that the claimant’s death was caused by anything other than the 
work injury, and it engages in a fruitless investigation in an attempt to justify its unexplained denial of benefits, the 
employer’s behavior is unreasonable and vexatious.  

Penalties under section 9(l) are in the nature of a late fee. The assessment of a penalty under 9(l) is mandatory if 
the payment is late, for whatever reason, and the employer or its carrier cannot show an adequate justification for the 
delay. The standard for determining whether an employer has good and just cause for a delay in payment is defined in 
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terms of reasonableness. The employer has the burden of justifying the delay, and the employer’s justification for the 
delay is sufficient only if a reasonable person in the employer’s position would have believed that the delay was 
justified.  

The standard for awarding penalties under section 19(k) is higher than the standard under 19(l). 19(k) of the Act 
provides, in pertinent part, “In case where there has been any unreasonable or vexatious delay of payment or 
intentional underpayment of compensation then the Commission may award compensation additional to that that is 
otherwise payable under the Act equal to 50% of the amount payable at the time of such award.” The Commission’s 
Rules provide that when an employee becomes  or alleges that he is unable to work due to an accident, “the employer 
shall within 14 calendar days after notification or knowledge 1) begin payment of temporary total compensation, if any 
is then due; or 2) if the employer denies liability for payment of temporary total compensation for whatever reason, 
provide the employee with a written explanation of the basis for the denial; or 3) if the employer has insufficient 
information to determine its liability for payment of  temporary total compensation, advise the employee in writing of 
the information needed to make that determination and provide in a written explanation why the requested 
information is necessary.  

There are three requirements which must be established before credit can be awarded under 8(j). First, group 
insurance must have paid medical benefits; second, the employer paid into the group policy; and third, the group policy 
must preclude medical payments for injuries sustained in work-related accidents.  
Summary: On Jan. 3, 2017, the claimant was collecting grocery carts for the employer, a grocery store, when he was 
struck by a vehicle. He fell and hit his head on the ground. He was treated at the scene but refused to go to the hospital. 
The next day, the claimant was discovered slumped over on his bathroom floor. He underwent an emergency 
craniotomy and was subsequently transferred to a rehabilitation facility. He died June 26, 2018. The arbitrator awarded 
medical expenses, permanent total disability, penalties under Sections 19 (l) and 19(k), and attorney’s fees under 
Section 16. Also, the arbitrator granted the employer a credit under Section 8(j) for $159,783 in medical expenses paid 
by its group health plan.  

Upon review, the Commission reversed the arbitrator’s award of penalties under Section 19(l). There was no 
evidence that the claimant tendered any copies of his medical bills to the employer or demanded payment from the 
employer in writing. The fact that the claimant underwent emergency brain surgery shortly after his accident, and he 
was thereafter totally disabled, did not remove the Section 19(l) directive to make a written demand for payment of 
benefits. As there was no evidence of such written demand, the arbitrator erred in assessing Section 19(l) penalties 
against the employer.  

However, the Commission affirmed the award of Section 19(k) penalties and Section 16 attorney’s fees, as the 
employer’s conduct in denying all benefits was unreasonable and vexatious. The employer had surveillance video 
showing the claimant getting hit by a car at work, holding his head, and remaining stunned on the ground for several 
minutes. In the employer’s denial letter, it provided no reason or justification for its denial of benefits. Furthermore, the 
employer filed an emergency motion to enter the claimant’s residence, while the claimant was in the rehabilitation 
facility, to search for evidence that could support its theory of the case. Yet the employer provided no medical evidence 
establishing that the claimant’s death was caused by anything than the work injury. Rather, the employer denied 
benefits without explanation and then engaged in a fruitless investigation in an attempt to justify its unexplained denial 
of benefits.  

The Commission also reversed the arbitrator’s granting of a Section 8(j) credit. Section 8(j) provides in part: “In 
the event the injured employee receives benefits, including medical, surgical or hospital benefits under any group plan 
covering non-occupational disabilities contributed to wholly or partially by the employer, which benefits should not have 
been payable if any rights of recovery existed under this Act, then such amounts should be paid to the employee from 
any such group plan as shall be consistent with, and limited to the provisions of paragraph 2 hereof, shall be credited to 
or against any compensation payment for temporary total incapacity for work or any medical, surgical or hospital 
benefits made or to be made under this Act. In such event, the period of time for giving notice of accidental injury and 
filing application for adjustment of claim does not commence to run until the termination of such payments. This 
paragraph does not apply to payments made under any group plan which would have been payable irrespective of an 
accidental injury under this act. “ The employer introduced evidence that it provides group health insurance and 
contributes to the plan. However, no evidence was presented establishing that the group health insurance plan 
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precluded medical payments for injuries sustained in work related accidents. Accordingly, the employer was not entitled 
to a Section 8(j) credit.  
 

Benefit Payment Procedures- Delays- Employer escapes penalties, fees for erroneously terminating benefits 
 

Case name: Malloy v. Synergy Co. d/b/a Nuance Solutions, 20 IWCC 0446.  
 
Ruling: The Commission denied penalties and attorney’s fees to the claimant under Sections 19(k) and 16 for the 
employer’s failure to timely pay wage differential benefits. 
 
What it means: Where the employer’s temporary termination of wage loss benefits is the result of carelessness such as 
accounting error, and the employer subsequently resumes payments and brings the claimant current on benefits owed, 
an assessment Section 19(k) penalties and Section 16 attorney’s fees is not warranted.  
 
Summary: On March 13, 2020, while the employer’s petition for review was pending, the claimant filed a petition for 
review was pending, the claimant filed a petition for penalties and fees. The claimant alleged that the employer 
suspended payment of wage differential benefits as of Feb. 14, 2020 and argued that the employer’s conduct was 
unreasonable and vexatious. The claimant requested penalties under Section 19(k) and attorney’s fees under Section 16.  
 
The employer conceded wage differential payments had been suspended but explained the termination was caused by 
an accounting error. The employer explained this had since been rectified and in June 2020, the employer brought the 
claimant current and recommenced payment of benefits.  
 
In denying the claimants petition for penalties and fees, the Commission found the employer’s termination of benefits 
was the result of carelessness, and if Section 19(l) was applicable to permanency benefits, it would apply. While the 
employer was clearly negligent, the Commission did not find the employer’s conduct was intentional or rises to the level 
of vexatious. Accordingly, penalties and fees were not warranted in this case. 
 

Authority of Arbitrator- Award Adjudication- Claimant secures resolution of issues despite pending section 8(a) 
petition 

 
Case name: Barickello v. Engler, Meier & Justus Inc., 20 IWCC 0452.  
 
Ruling: The Commission reversed the arbitrator’s ruling that the claimant’s disputed issues in his worker’s compensation 
claim were not ripe for consideration and awarded temporary total disability, medical expenses, and prospective 
medical treatment. 
 
What it means: Where a claimant has open Section 8(a) medical rights under a settlement contract governing a prior 
claim, he is not blocked by the ripeness doctrine from seeking a medical remedy under a current claim while 
simultaneously pursuing the same medical remedy under the prior claim. When determining whether a case is ripe, the 
primary factors are the “fitness of the issues for judicial decision and the hardship to the parties if court consideration is 
withheld.” “A controversy is ripe when it has reached the point where the facts permit an intelligent and useful decision 
to be made.”  
 
Summary: The claimant injured his back Oct. 21, 2016 in a work-related motor vehicle accident. In 2009, the claimant 
suffered a low back injury while working for a different employer. The 2009 accident resulted in surgery and, in October 
2014, the implantation of a trial dorsal column spinal cord stimulator. He filed a claim for this prior injury and eventually 
entered into a settlement with open Section 8(a) medical rights. As for the instant case involving the 2016 accident, the 
claimant filed a claim seeking temporary total disability, payment for certain medical bills, and prospective medical 
treatment, including the permanent implantation of a spinal cord stimulator.  
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Following a Section 19(b) hearing, the arbitrator found the disputed issues were not ripe for resolution due to a pending 
8(a) petition concerning the prior claim, which was currently before the Commission. In his conclusions of law, the 
Arbitrator found that all of the issues presented at the hearing, including causal connection, medical bills, prospective 
medical treatment, temporary total disability, and any credit due to Respondent were not ripe for resolution. The 
arbitrator noted that the claimant was seeking the same medical remedy from two distinct sources at the same time. 
The Arbitrator reasoned that separate awards from both the Arbitrator and Commission for medical under Section 8(a) 
would result in confusion and further litigation. Rather, the claimant must exhaust his remedy option under the prior 
claim before turning to the instant claim for his desired spinal cord stimulator.  
 
Upon review, the Commission reversed the arbitrator’s decision regarding ripeness. The issues presented, including the 
issue of whether a spinal cord stimulator is necessary and reasonable to treat the claimant’s current condition as a result 
of the accident, are all amenable to determination. The fact that the claimant filed a separate Section 8(a) petition in 
which he may be able recover medical benefits from a different, prior employer stemming from a settled matter based 
on a different accident does not render the questions currently before the Commission in this case premature, or 
prevent a determination whether the claimant’s current accident was a causative factor in the development of different, 
increased or new medical conditions. The Commission concluded there was no basis evident on which it should delay 
determination on the issues presented involving these parties. The Commission went on to award the claimant 
temporary total disability, medical expenses, and prospective medical treatment, including physical therapy, a TENS 
unit, epidural treatment and permanent implantation of a spinal cord stimulator.  
 

Employer/Employee Categories- Contractors- Evidence points to independent contractor relationship between 

claimant, horse stable 

Case name: Gutierrez v. Hondo Ranch d/b/a FJK Enterprises, 20 IWCC 0387. 

Ruling: In denying benefits, the Commission held that the claimant failed to prove that he had an employment 

relationship with a horse stable. Under the Act, an employee is one who is compensated for services provided to the 

State, municipal corporation, or business. An employer is defined as anyone who has another in its employment and has 

either elected to be covered by the Act or is engaged in an activity which is defined to be extra-hazardous and thereby is 

automatically covered by the Act. 

 

Under the Act, the following factors have been considered to determine if an employment relationship existed at the 

time of the alleged injury: 1) The right to control the manner in which the work is being performed; 2) The method of 

payment; 3) The right to discharge; 4) The skills required to perform the work; 5) The ownership of tools, materials, and 

equipment used in the work; 6) The relationship of the work performed to the employers purpose; 7) The deduction of 

withholding taxes. Courts have consistently held that that employer’s right to control the manner of the employee’s 

work is the single most important determinative factor, even where the other factors may conflict.  

 

What it means: Where the evidence indicates that the claimant, a horse exerciser, works for different owners, he is paid 

in cash with no deductions, his job requires special skills, and he is not directly supervised while performing his work, the 

claimant is an independent contractor and not an employee. 

The Arbitrator finds that exercising horses, especially horse riding, is an extra hazardous activity, despite not being 

specifically listed as such in the Act. Judicial notice is taken that horses are notoriously unpredictable animals, especially 

thoroughbreds.   
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Summary: The claimant testified that he was hired by a horse stable as a trainer. However, evidence shows that the 

claimant was actually a horse exerciser or “hot walker” which is a less skilled occupation.  On April 23, 2013, the 

claimant injured his right foot and ankle while exercising a horse. In determining whether the claimant was an 

independent contractor or employee, the arbitrator noted that the claimant did not ride exclusively for the stable. He 

was free to ride for other trainers and did so. Also, he was paid cash, never received tax documentation from the stable, 

and did not claim income on his tax forms. The cash payments would indicate the claimant was an independent 

contractor and not and employee. Based on similar cases, the arbitrator found the custom and practice of the horse 

racing industry is to hire hot walkers per ride, usually $10 per horse. The jobs are seasonal and are often dependent on 

many factors, including the local weather and health of the horses. Furthermore, the claimant’s tax records from 2011 

to 2016 shows he was employed in Illinois, Kentucky, Louisiana, and Arkansas.  

On February 6, 2014, Petitioner underwent an IME with Dr. Simon Lee. Dr. Lee noted that Petitioner’s status was directly 

caused by the injury on April 23, 2013. Dr. Lee also noted that Petitioner’s treatment had been reasonable, necessary 

and appropriate based on Petitioner’s injury.  

The arbitrator found these are thoroughbred racing shares and indicated that the claimant led a nomadic lifestyle with 

freelance employment. In addition, the claimant’s duties as a hot walker required specialized skills. Also, evidence 

indicated that the claimant received instructions from a supervisor as to which horse had to be exercised that day. The 

arbitrator noted that although the claimant received general instructions, it was up to the claimant, as the rider, to bring 

about the results. There was no indication that the claimant was ever supervised while riding the horses. Based on the 

evidence, the arbitrators concluded that the claimant was an independent contract and not an employee.  

Upon review, the Commission affirmed the decision of the arbitrator.  

 

Arising out of Employment- Unexplained Accidents- WCA doesn’t cover nurse’s wipeout while descending staircase at 

work 

Case name: Mbuthia v. Shapiro Developmental Center, 20 IWCC 0383. 

Ruling: The Commission held that the claimant, who fell while descending a staircase between two buildings at the 

claimant’s workplace, failed to prove she sustained a compensable accident.  

To obtain compensation under the Act, a claimant must show, by a preponderance of the evidence, that she suffered a 

disabling injury that arose out of and in the course of employment. An injury “arises out of” one’s employment if it 

originated from a risk connected with, or incidental to, the employment and involved a causal connection between the 

employment and the accidental injury. “In the course of” refers to the time, place, and circumstances of the accident. 

Both elements must be present at the time of the claimant’s injury to justify compensation under the Act.  

There is no dispute between the parties that Petitioner was in the course of her employment when she was using the 

staircase. However, in order to determine the “arising out of” element of accident, the risk must first be categorized. 

The risks to which an employee may be exposed are categorized into three groups: 1) risks distinctly associated with 

employment; 2) risks personal to the employee, such as idiopathic falls; and 3) neutral risks that have no particular 

employment or personal characteristics. The Commission found that the Petitioner failed to satisfy any of the three 

categories.  

Risks are distinctly associated with employment when, at the time of injury, the employee was performing acts he was 

instructed to perform by his employer, acts which he had a common law or statutory duty to perform, or acts which the 

employee might reasonably be expected to perform incident to his assigned duties. However, for an injury caused by an 

unexplained fall to arise out of the employment, a claimant must present evidence which supports a reasonable 

inference that the fall stemmed from a risk related to the employment. 
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What it means: Where there is no evidence that the risk faced by the claimant in descending a staircase at her 

employer’s place of business is any greater than that faced by the general public, her fall while traversing the staircase 

does not arise out of her employment even though the claimant’s job duties required her to use the specific staircase on 

which she fell. 

Summary: The claimant worked as a licensed practical nurse for a state facility for the developmentally disabled. On 

December 27, 2018, the claimant was at work and walking from one building to another. Her job duties included 

administering medication to patients and taking care of them medically. This required her to move around different 

buildings at Shapiro. She had work keys in her pocket and pen in her hand. While walking down a staircase, the claimant 

fell. She sustained a left ankle fracture that required surgery. She did not know what caused her to fall and did not 

observe any defects on the staircase, but it was a route she has to take as a part of her job. Petitioner reported her 

incident to her supervisor who called for an ambulance to take the Petitioner to the hospital. The staircase was a 

staircase that is only used by the staff and was not open to the public. The arbitrator found the claimant met her burden 

of proving an accident arising out of and in the course of her employment. The Arbitrator noted that Petitioner’s daily 

job duties required her to use a particular route and the specific staircase on which she fell, which was not accessible by 

the general public.  

Upon review, the Commission reversed, finding that the claimant failed to establish that her accident arose out of her 

employment. Although the claimant’s job duties required her to use the specific staircase in which she fell, the claimant 

failed to establish that a defect or hazard caused her to fall. The claimant testified that she “just fell” for an unknown 

reason. Also, the record did not reflect any evidence that the claimant was rushing at the time or that she was holding 

anything of significance in her hands. Therefore, the claimant failed to establish she was exposed to a risk distinctly 

associated with employment. She also failed to show that a personal risk significantly contributed to the injury by 

increasing the risk of falling. She offered no evidence suggesting that a physical condition caused her to fall. Because the 

risk faced by the claimant in descending a staircase at her workplace was not any greater than that faced by the general 

public, her fall was not compensable.  

Course of Employment- Work-Related Travel- Claimant wins benefits for fall after misjudging steps 

Case name: Sims v. South Berwyn School District No. 100, 20 IWCC 0412.  

Ruling: The Commission awarded benefits to the claimant, a school district employee, who fell and sustained injuries 

when he misjudged the last few steps of a staircase at a school.   

Injuries sustained by employees away from the workplace during travel to and from work are generally not compensable 

except when duties require travel away from the work site. If an employee is required to travel and is required in the 

performance of reasonable services for the employer at an appropriate time and place, an injury that occurs will be 

considered to be in the course of employment.  

The Act is intended to compensate only those injuries which arise out of: (1) acts in which the employee was instructed 

to perform by his employer, (2) acts in which he has a common law or statutory duty to perform while performing duties 

for his employer, or (3) acts in which the employee might be reasonably expected to perform incident to his assigned 

duties.  

According to Section 8.1(b) of the Act, for injuries that occur after September 1, 2011, in determining the level of 

permanent partial disability, the Commission shall base its determination on the following factors: (i) The reported level 

of impairment pursuant to AMA guidelines; (ii) The occupation of the injured employee; (iii) The age of the employee at 

the time of the injury; (iv) The employee’s future earning capacity; and (v) Evidence of disability corroborated by the 

treating medical records.  
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In considering the degree to which the Petitioner is permanently or partially disabled as a result of the work-related 

accident, the Commission weighs the five factors in Section 8.1(b) of the Act as follows: (i) No AMA impairment rating 

was submitted by either party, so this factor is given no weight. (ii) Petitioner was employed as a safety and security 

coordinator. He returned to full duty work in his prior capacity. He is required to be on his feet throughout the workday. 

Thus, this factor is assigned greater weight. (iii) Petitioner was 50 years old at the time of the accident and has 

approximately 15-20 years of work life remaining until retirement. This factor is assigned some weight. (iv) There is no 

evidence of reduced future earning capacity in the record thus this factor is assigned no weight. (v) Regarding evidence 

of disability corroborated by the treating medical records, as a result of the work-related accident of August 2, 2016, 

Petitioner’s MRI confirmed: 1) Longitudinal tear of the body and posterior horn of the medial meniscus, 2) 

Chondromalacia and early osteoarthritis and 3) Small reactive joint effusion and popliteal cyst.  

What it means: Where an employee’s duties include traveling to various buildings to ensure they are safe and secure, 

and the employer provides a vehicle for the claimant to travel between his office and the buildings, where he performs 

the inspections, the claimant is a traveling employee while performing his inspection duties. Therefore, his injuries 

sustained while traversing a stairwell at a building arise out of his employment, where the claimant’s conduct at the 

time of the accident was reasonable and might normally be anticipated or foreseen by the employer.  

Summary: The claimant worked as a safety coordinator for the employer, a school district. His job duties included all 

safety and security matters within the district, including school inspections. The district provided him with an employer-

owned pick-up truck. On August 2, 2016, the claimant traveled to an elementary school to inspect the burglar alarm 

system. The alarm was in the middle of a stairwell. He testified that he was carrying a notepad and a clipboard along 

with two set of keys on his left pinky finger. Petitioner testified that as part of his job he takes notes and carries a 

notepad with him. While descending the stairs, the claimant fell and twisted his right knee. He testified that that he 

thought he was even with the floor but “missed two or three stairs.” He explained that when he misjudged the stairs, he 

could not see the last two or three steps because it was dark. The lights were off because the district had a policy of 

keeping the lights off when there were no students or staff in the building. The Petitioner did not include in his report 

that the lights were off and did not ask to amend the report. The Petitioner acknowledged he could have taken any of 

the four routes to the subject stairwell landing. In denying benefits, the arbitrator found the claimant failed to prove his 

accident arose out of his employment.  

Upon review, the Commission reversed and awarded benefits. In so holding, the Commission found the claimant was a 

traveling employee at the time he fell down the stairs. His job involved traveling to various school buildings to ensure 

the safety and security of the staff, students, and visitors. Also, the claimant testified he used an employer-owned truck 

to travel between his office and the schools in the district. At the time of the work accident, the claimant was 

performing his job duties as instructed by the employer, he was also performing an act that he would reasonably be 

expected to perform incidental to his assigned duties, which was walking downstairs and looking for safety and security 

issues. The Commission found the issue of insufficient lighting could have been contributing cause of the accident 

despite emergency running lights, a small exit sign, and some natural light that entered through a door window located 

at the bottom of the stairs. Furthermore, the arbitrator dismissed the fact that the claimant had work-related items in 

his hand. It would have been difficult for the claimant to hold the handrails with his hands full of with a clipboard and 

two rings of keys. In addition, the claimant testified he was looking around when he fell, which was part of his job duties 

to look for safety hazards and security concerns. Because the claimant was engaged in reasonable conduct that might 

normally be anticipated or foreseen by the employer at the time of the accident, the Commission concluded that the 

claimant’s injuries as a traveling employee arose out of and in the course of his employment.  

Causal Relationship- Quantum of Proof-Treating doctor provides convincing testimony of causal connection 

Case name: Madrigal v. Chicago Meat Authority, 20 IWCC 0391. 

 



15 
 

Ruling: Finding the claimant’s right shoulder condition causally related to his work injury, the Commission awarded 

prospective medical treatment in the form of shoulder surgery and awarded temporary total disability benefits.  

What it means: A treating doctor’s credible opinion that the claimant’s rotator cuff tear is not chronic, but rather is 

consistent with traumatic injury, along with the claimant’s described mechanism of injury-falling directly onto his 

shoulder, sufficiently supports a finding that the claimant’s shoulder condition is causally connected to his work 

accident. 

Summary: The claimant worked as a butcher on an assembly line in the employer’s plant. His job duties involved 

grabbing and deboning slabs of meat. He testified that sometimes meat parts fall on the floor. On August 12, 2017, the 

claimant was walking to the cafeteria for a break when he slipped on water and meat debris on the floor. He testified 

that he fell directly onto his right shoulder. He fell onto a cement floor. Petitioner testified that he never had any 

complaints regarding his right arm or shoulder before this work accident. One doctor opined that Petitioner’s need for 

surgery was completely unrelated to the work accident; instead it was solely related to his preexisting full-thickness 

rotator cuff tear. He opined that Petitioner reached MMI for the work injury.  

In finding a causal connection, the Commission relied on the testimony of the claimant’s treating doctor, who 

interpreted an October 2017 MRI as revealing a full-thickness rotator cuff tear. He recommended that the claimant 

undergo right shoulder arthroscopy with a rotator cuff repair, possible patch augmentation, and possible open biceps 

tenodesis. The doctor credibly opined that although the MRI showed evidence of chronic tear of the supraspinatus, 

there was no evidence of atrophy of the infraspinatus tendon. He explained that the lack of atrophy of the infraspinatus 

tendon indicated the tear was not chronic and instead was consistent with traumatic injury occurring during the 

claimant’s fall at work. The doctor also credibly opined that the claimant’s described mechanism of injury- falling directly 

onto his right shoulder- can cause the rotator cuff tearing seen on the MRI. The doctor provided a credible explanation 

that the direct impact on the shoulder produced a downward force that can cause a rotator cuff tear. The Commission 

noted that the claimant worked as a butcher for 28 years and never had any problems with his right shoulder before his 

work injury. Further, the claimant testified that before his fall, he never had any trouble completing his intensive and 

repetitive work duties.  

After carefully weighing the evidence, the Commission concluded that the Petitioner met his burden of proving that his 

right shoulder is related to the work accident. The Commission finds the most credible evidence proves Petitioner 

sustained a significant right shoulder injury after he slipped and fell at work and landed directly onto his right shoulder.  

Causal Relationship- Conditions Aging Process- Claimant fails to connect work accident to current knee condition 

Case name: Buffkins v. Bi-state Development/Metro , 20 IWCC 0398.  

Ruling: In denying benefits, the Commission held that the claimant’s right knee condition was not causally related to her 

work accident. 

When a preexisting condition is present, a claimant must show that a work-related accidental injury aggravated or 

accelerated the preexisting condition such that the employee’s current condition of ill-being can be said to have been 

causally connected to the work-related injury and not simply the result of a normal degenerative process of the 

preexisting condition. Even when a preexisting condition exists, recovery may be had if a claimant’s employment is a 

causative factor in his or her current condition of ill-being. Allowing a claimant to recover under such circumstances is a 

corollary of the principle that employment need not be the sole or primary cause of the claimant’s condition. Employers 

are to take their employees as they find them. The law is clear that if a preexisting condition is aggravated, exacerbated, 

or accelerated by an accidental injury, the employee is entitled to benefits.  
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What it means: Where the claimant provides varying descriptions of how she injured her knee, and an examining doctor 

credibly opines that the claimant’s injury is degenerative in nature, sufficient evidence supports a finding that the 

claimant’s condition is not causally related to work accident.  

Summary: The claimant, a bus operator, alleged she injured her right knee on September 28, 2018, when she hit a 

pothole, which caused her right knee to strike the meter box. She testified that she was tightly gripping the steering 

column with both hands when a pothole “shook the steering wheel column” and “made the steering wheel jerk very 

hard,” causing injury to her right arm, right shoulder, neck, and upper back. She felt immediate pain in her back down 

her right leg and called the employer, who sent an ambulance. The claimant testified that when she attempted to stand 

and make her way to the paramedics, her right knee gave out and she fell. Claimant was diagnosed with a lumbar strain. 

The employer’s examining doctor found the claimant had extensive degenerative findings in the right knee, including a 

tear in the medial meniscus. However, he found no displacement of the meniscal tissue, which indicated that the tear 

was degenerative. The treating doctor found a causal connection between the knee and the claimant’s work accident, 

but his opinion was based on the claimant’s history of a fall.  

The Commission finds that Petitioner failed to prove by a preponderance of the evidence that her current condition of 

ill-being for the right knee is causally related to the September 28, 2018 work accident. The Commission affirms the 

Arbitrator’s Decision with respect to Petitioner’s lumbar spine injury. The Arbitrator found causal connection for 

Petitioner’s low back but determined that Petitioner had reached maximum medical improvement (MMI) for her low 

back pain on March 14, 2019.  

Causal connection between accident and claimant’s condition may be established by chain of events including claimant’s 

ability to perform manual duties before accident, decreased ability to still perform immediately after accident and other 

circumstantial evidence.  

Upon review, the Commission found the opinion of the treating doctor was based on facts not supported by the record. 

Given the medical evidence, the claimant’s varying descriptions of how she injured her right knee, and her doctors 

flawed causal connection opinion, the Commission determined that the claimant failed to prove by a preponderance of 

the evidence that her current right knee condition was causally related to the work accident.  

Temporary Disability Benefits- Temporary Total Disability- Claimant secures TTD after employer denies approval for 

recommended evaluation 

Case name: American Coal Co. v. IWCC, 2020 IL App (5th) 190522WC; Motion to publish granted 11/16/20. 

Ruling: In an unpublished opinion, the Illinois Appellate Court, 5th District affirmed the Commission’s decision awarding 

the claimant temporary total disability benefits for the period of June 24, 2013, through August 9, 2018. 

A claimant bears the burden of establishing a causal connection between his or her condition of ill-being and 

employment. Whether a causal connection exists between a claimant’s condition of ill-being and his work-related 

accident is a question of fact to be resolved by the Commission, and its resolution of the matter will not be disturbed on 

review unless it is against the manifest weight of the evidence. The test is whether the evidence is sufficient to support 

the Commission’s finding, not whether this court or any other tribunal might reach an opposite conclusion. For the 

Commission’s decision to be against the manifest weight of the evidence, the record must disclose that an opposite 

conclusion clearly was the proper result. Additionally, as the trier of fact, the Commission is primarily responsible for 

resolving conflicts in the evidence, assessing the credibility of witness, assigning weight to evidence, and drawing 

reasonable inferences from the record. This is especially true regarding medical matters, were we owe great deference 

to the Commission due to its long-recognized expertise with such issues.  

In resolving questions of fact, it is within the province of the Commission to assess the credibility of witnesses, resolve 

conflicts in the evidence, assign weight to be accorded the evidence, and draw reasonable inferences from the evidence. 
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Therefore, after carefully reviewing the record, we cannot say that the Commission’s finding was against the manifest 

weight of the evidence.  

Generally, a claimant is entitled to TTD from the date of an injury until the time he reaches MMI. A claimant reaches 

MMI when his condition stabilizes, that is, the condition has recovered as far as the character of the injury allows. This 

presents a question of fact aside on review unless it is contrary to the manifest weight of the evidence.  

What it means: A claimant’s four-year delay before proceeding to a hearing to obtain a spinal evaluation is not 

unreasonable where, as here, the treating doctor recommended the evaluation, the claimant desired to attend the 

evaluation and the delay is due to the employer previously withholding its authorization. Therefore, if the evidence 

shows the claimant’s condition has not yet stabilized, he is entitled to TTD during this four-year period. 

Summary: On March 20, 2013, the claimant sustained injuries to his neck, back, right shoulder, and head at work vehicle 

while he was traversing an area of rough terrain. The claimant previously injured his right shoulder and neck in a work 

accident in September 2012. After the March 2013 accident, the claimant underwent physical therapy and returned to 

full-duty work June 20, 2013. However, his neck and right shoulder pain intensified, and he again stopped working. In 

July 2013, the claimant’s doctor recommended that the claimant receive a formal evaluation of the cervical spine by a 

neck specialist. The employer refused to authorize the specialist.  

In September 2018, the arbitrator awarded medical expenses and prospective medical expenses and prospective 

medical treatment, ordered the employer to authorize an evaluation by a cervical spine specialist, and indicated that 

temporary total disability benefits would be pending based on the prospective medical treatment. Upon review, the 

Commission awarded TTD for the period of June 24, 2013 through August 9, 2018, but otherwise affirmed and adopted 

the arbitrator’s decision. Based on the employer’s refusal to authorize the recommended examination, the Commission 

found the claimant’s treatment had not yet stabilized. The Circuit Court confirmed the Commission’s decision.  

In unpublished decisions, the Illinois Appellate Court affirmed. Addressing the TTD award, the court rejected the 

employer’s argument that the claimant’s four-year delay before proceeding the hearing to obtain a spinal evaluation 

was unreasonable. The claimant’s treating doctor recommended the spinal evaluation procedure, to stabilize his 

condition, but the employer refused to authorize it. The Commission attributed the delay to the employer, rather than 

the claimant.  

Therefore, based on employer’s refusal to authorize the recommended examination, the Commission found claimant’s 

treatment was “halted” and his condition had “not yet stabilized, a necessary prerequisite to terminate TTD benefits.” 

Moreover, the Commission observed that the claimant appeared at the August 2018 arbitration hearing in a condition 

similar to his condition in October 2017 and July 2013, as documented by his doctor. Thus, the claimant has not reached 

MMI.  

Temporary Disability Benefits- Temporary Total Disability- Owner of business secures TTD despite occasionally 

performing work duties 

Case name: Musselman v. Shelter Builders, 20 IWCC 0396. 

Ruling: The Commission awarded temporary total disability benefits to the claimant even though he intermittently 

worked for the employer during the TTD period. To establish entitlement to TTD benefits a claimant must demonstrate 

not only that he or she did not work, but also that the claimant was unable to work. The dispositive test is whether the 

claimant’s condition has stabilized, this is, whether the claimant has reached maximum medical improvement. The 

factors considered in determining whether a claimant has reached maximum medical improvement include: (1) a release 

to return to work; (2) the medical testimony concerning the claimant’s injury; (3) the extent of the injury; and (4) ‘most 

importantly’ whether the injury has stabilized. The fact that an employee can do some light duty work or other useful 
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tasks does not mean he is ineligible to receive TTD benefits. A claimant’s earning of occasional wages does not 

necessarily preclude a finding of temporary total disability.  

What it means: Where the claimant remains incapable of working more than a couple hours a day on an intermittent 

basis, his condition has not stabilized, and the claimant has not manipulated his position as owner of the employer to 

obtain benefits in a manner that would be unavailable to a typical employee, the claimant’s limited work for the 

employer will not jeopardize his receipt of TTD benefits. 

Summary: The claimant owned and worked at the employer, which built and remodeled homes. On December 1, 2011, 

the claimant injured his back when he fell while descending stairs at a jobsite. The company dissolved in November 

2016. In awarding benefits, the arbitrator awarded temporary total disability from July 16, 2012, through Oct. 18, 2017.  

On appeal, the employer argued that the TTD was in error because the medical records and the claimant’s testimony 

indicated that the claimant was working during this period. The employer contended that TTD should terminate May 24, 

2013, when the treating doctor confirmed that the claimant was at maximum medical improvement.  

Upon review, the Commission affirmed the arbitrator’s decision, noting that the instant case was unusual because the 

claimant was also an owner of the employer. The Commission explained that after May 2013, the claimant remained 

incapable of working more than one or two hours a day on an intermittent basis. As owner of the employer, part of the 

claimant’s job also involved setting salaries and job assignments. Some of those job duties were not strenuous. 

However, the claimant unrebutted testimony established that he no longer performed many tasks he had performed 

before the accident. The claimant also testified that he received a salary for only a few months after the December 11, 

2011 incident, which appears to have terminated prior to the period for which TTD benefits were awarded. 

Furthermore, the claimant not taking a salary helped keep the defendant solvent to sustain its other employees for 

years after the claimant’s injury. The claimant testified that that since the 2011 accident, he largely relied on his wife’s 

income- at least part of which came from the defendant- and on his personal savings. Because the claimant’s condition 

has not stabilized, and the claimant did not manipulate his position as the owner to obtain benefits in a manner that 

would be unavailable to a typical employee, the Commission refused to disturb the award of TTD benefits.   

Permanent Disability Benefits- Permanent Partial Disability- Police officer’s career-ending ankle injury warrants 40% 

PPD award 

Case name: Peoria, City of v. IWCC, Unpublished Rule 23 Decision; 2020 IL App (3rd) 190746WC-U. Case can be cited as 

precedential beginning January 1, 2021.  

Ruling: In an unpublished opinion, the Illinois Appellate Court, 3rd District held that the Commission’s award of 

permanent partial disability benefits for 40 percent loss of use of a person as a whole was not against the manifest 

weight of the evidence.  

Generally, a determination of the nature and extent of a claimant’s permanent disability is a question of fact to be 

resolved by the Commission, and its finding in this regard should be given substantial deference and will not be 

disturbed on appeal unless it is against the manifest weight of the evidence. 

Section 8(d) of the Act provides for two distinct types of PPD awards. Under section 8(d)(1) of the Act, to qualify for 

wage differential benefits, a claimant must prove (1) a partial incapacity that prevents him from pursuing his usual and 

customary line of employment and (2) an impairment in the wages he earns or is able to earn in some suitable 

employment or business after the accident. Whereas, section 8(d)(2) of the Act provides for PPD award based on a 

percentage-of-the-person-as-a-whole. 

A percentage of a person as a whole award is appropriate in three circumstances: (1) when a claimant’s injuries do no 

prevent him from pursuing the duties of his employment, but he is disabled from pursuing other occupations or is 

otherwise physically impaired; (2) when a claimant’s injuries partially incapacitate him from pursuing the duties of his 
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usual and customary line of employment but do not result in an impairment of earning capacity; or (3) when a claimant, 

having suffered an impairment of earning capacity, elects to waive his right to recover under section 8(d)(1). 

In determining the level of PPD, section 8.1b(b) of the Act requires the Commission to base its determination on five 

factors and state the degree of relevance and weight attributed to each factor. Specifically, because the injury in this 

case occurred after September 1, 2011, the Commission was required to base its PPD determination on the following 

factors: (i) the reported level of impairment pursuant to AMA guidelines; (ii) claimant’s occupation; (iii) claimant’s age at 

the time of injury; (iv) claimant’s future earning capacity; and (v) evidence of disability, corroborated by the treating 

medical records. The Commission concluded that the claimant was not entitled to a wage differential award because she 

has not suffered any wage loss.  

What it means: The “future earning capacity” factor under WCA Section 8.lb(b)(iv) does not require consideration of 

unemployment-related income. Therefore, the Commission in the instant case properly excluded from consideration the 

claimant’s permanent disability. 

Summary: Claimant filed an application for adjustment of claim pursuant to the Illinois Worker’s Compensation Act on 

December 16, 2015 claiming that she had sustained injuries while working. The claimant, a police officer, injured her 

right ankle while trying to apprehend a suspect. She sustained three fractures, underwent surgery, and was assigned 

permanent restrictions of no lifting over 15 pounds, no confrontations or tactical training, and no running or jumping. In 

determining the nature and extent of the injury, the arbitrator applied the five- factor permanent disability analysis 

pursuant to Section 8.lb(b) of the WCA. The arbitrator placed significant weight on the claimant’s future earning 

capacity, noting that the claimant would have loss of earning capacity as a police officer. The arbitrator concluded that 

the claimant sustained a 40 percent loss of use of the person as a whole pursuant to WCA Section 8(d)2. In a decision 

summarized at 27 ILW-CLB 197, the Commission affirmed and adopted the decision of the arbitrator. The Circuit Court 

confirmed the decisions of the Commission. In an unpublished opinion, the Illinois Appellate Court ruled that the 

Commission’s decision was not against the manifest weight of the evidence.  

On September 20, 2017, claimant was awarded a line-of-duty disability pension, pursuant to section 3-114.1(a) of the 

Illinois Pension Code (Code), resulting in annual tax-free disability pension benefits of $61,701.24, representing 65% of 

her annual salary. In addition, at age 60, claimant’s pension was set to increase to $89,466.84, with a 3% annual increase 

thereafter. Claimant’s disability pension was not subject to a reduction based on outside income, but her eligibility for 

line-of-duty disability pension benefits would be reviewed on an annual basis by an independent physician.  

Contrary to the Commission’s decision, the City argued that the claimant’s line-of-duty disability pension and PSEBA 

benefits substantially increased her future earning capacity under section 8.1b(b)(iv) of the Act. For that reason, the City 

urged reversal of the Commission’s PPD award and remand with direction that the Commission consider claimant’s 

statutory benefits in relation to the level of claimant’s PPD. Alternatively, the City requests this court vacate the 

Commission’s PPD award and based on claimant’s statutory benefits, enter a lesser award representing a 20% loss of a 

person as a whole under section 8(d)(2) of the Act.  

In so ruling, the court rejected the employer’s assignment that the Commission erred by excluding consideration of the 

claimant’s statutory benefits, including the line-of-duty disability pension and other employee benefits, when assessing 

the claimant’s future earning capacity under the PPD analysis set forth in Section 8.1b(b). The claimant’s statutory 

benefits have no bearing on her future earning capacity in some suitable employment in a competitive job market.  

The court also rejected the employer’s argument that the Commissions award of PPD benefits representing 40 percent 

of a person as a whole was against the manifest weight of the evidence. The Commission concluded that the claimant’s 

injuries partially incapacitated her from performing the duties of her usual and customary line of employment. In 

reaching this conclusion, the Commission analyzed the five factors set forth in Section 8.lb(b). The Commission gave no 

weight to the first factor, as neither party submitted an impairment rating, but gave “considerable” or “significant” 

weight to the remaining four factors. The evidence adduced at the arbitration hearing, which included the claimant’s 
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testimony, her doctor’s deposition and voluminous medical records and treatment notes, was more than sufficient to 

support the Commission’s PPD award for a 40 percent loss of a person as a whole. Accordingly, the court refused to 

disturb the Commission’s ruling.  

In addressing the second and third factors, the Commission noted that claimant, who was 43 years old at the time of her 

injury, could not return to her pre-injury employment as a police officer, due to her injuries and required permanent 

work restriction. The Commission also found that, although claimant’s occupation had changed, she continued to live in 

pain as a result of her injures, and she would suffer from pain and arthritis for “a long period.”  

Turning to the fourth factor, the Commission found that the evidence supported a finding that claimant would have loss 

of earning capacity. The Commission considered that claimant was permanently restricted and unable to return to work 

in her regular profession as a police officer. Given the claimant’s age and occupational base, the Commission further 

found that claimant had limited career choices available to her.  

The Commission considered the fifth factor, finding that the medical evidence substantiated claimant’s permanent work 

restrictions. The Commission noted that the claimant had sustained three fractures to her ankle requiring two surgeries. 

As a result of her injuries, the claimant had to change occupations and personal activities.  

The Commission also reviewed the claimant’s statutory benefits, finding properly that the benefits were not earnings 

and had no impact on claimant’s earning capacity. The Commission emphasized that section 8(d)(2) of the Act did not 

require a loss of earning capacity to receive an award and noted that the City had failed to support its argument with 

citation to authority. Moreover, contrary to the City’s argument that the benefits provided claimant with guaranteed 

income to eliminate any loss of her future earning capacity, the Commission specifically noted that the benefits were 

subject to an annual review by an independent physician and, thus, claimant’s ability to continue to receive benefits was 

out of her control.  

Permanent Disability Benefits- Permanent Partial Disability- Claimant’s age, medical evidence support increase in PPD 

award 

Case name: Evans v. Chicago, City of, 20 IWCC 0413.  

Ruling: After analyzing the factors set forth in WCA Section 8.lb(b), the Commission held that the claimant sustained a 

10 percent loss of use of the person as whole due to his back and neck injuries. 

The Commission views the evidence of disability differently with respect to the Section 8.1b(b) factors (iii) and (v). In 

section (iii), the age of the employee at the time of the injury: Petitioner was age 48 years at the time of the work injury. 

Petitioner’s young age means he will have to live with the issue caused by his cervical and lumbar injury for the 

remained of his natural and working life. The Commission finds more weight should have been given to this factor. This 

factor weighs heavily in favored of increased permanent disability. In section (v), while the findings reflect pre-existing 

degenerative disc disease, the medical records reflect that the work-injury caused an exacerbation of symptoms. Having 

weighed the evidence and analyzed the Section 8.1b(b) factors, the Commission finds that Petitioner sustained a loss of 

the use of 10 percent of the person as whole under Section 8(d)2.  

What it means: In determining the extent of the claimant’s permanent disability, a claimant’s age of 48 should weigh, 

heavily in favor of increased permanent disability, for he has to live with the issues caused by his disability for the 

remainder of his natural and working life. 

Summary: The claimant injured his back and neck in a work accident on May 11, 2017, when a backhoe he was 

operating slid into another truck and collided. He was taken off work and referred to physical therapy. The arbitrator 

awarded permanent partial disability benefits of 2.5 percent for the loss of person as a whole under WCA Section 8(d)2. 
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Upon review, the Commission explained that it viewed the evidence differently regarding the Section 8.lb(b) disability 

analysis. The claimant was 48 years old at the time of the work injury. The Commission found the claimant’s young age 

means he will have to live with the issue caused by his cervical and lumbar injury for the remainder of his natural and 

working life. The Commission found more weight should have been given to this factor, as it weighs heavily in favor of 

increased permanent disability. 

As for the evidence of disability corroborated by the medical record, the Commission noted that the claimant testified 

he continues to have low back pain which runs to his hip, buttocks, and occasionally his feet. An MRI of the lumbar spine 

performed on December 4, 2017, demonstrated lumbar spondylosis and multilevel lower lumbar degenerative disc 

disease, posterior disk bulges, and a left lateral disk protrusion or herniation. Although these findings reflect preexisting 

degenerative disc disease, the medical records indicate that the work injury caused an exacerbation of symptoms. Upon 

considering these findings, the Commission found that the claimant sustained a loss of use of 10 percent of the person 

under 8(d)2.  

Medical & Rehabilitation Benefits- Maintenance Benefits- Claimant wins maintenance despite employer’s challenge 

to his job search 

Case name: Heinz v. Combs d/b/a Tec Builders, 20 IWCC 0401. 

Ruling: The Commission held that the claimant was entitled to maintenance benefits for 77 weeks from September 8, 

2016, through February 28, 2018, at which time the number of job applications documented by the claimant significantly 

dropped off. 

Pursuant to 8.1b of the Act, permanent partial disability from injuries that occur after September 1, 2011 is to be 

established using the following criteria: (i) the reported level of impairment pursuant to subsection (a) of 8.1b of the Act;  

(ii) the occupation of the injured employee; (iii) the age of the employee at the time of the injury; ( iv) the employee’s 

future earning capacity; and (v) evidence of disability corroborated by the treating medical records. The Act provides 

that, ‘no single enumerated factor shall be the sole determinant of disability.’ 

An employee is temporarily totally incapacitated from the time an injury incapacitates him from work until such time as 

he is as far recovered or restored as the permanent character of injury will permit. To be entitled to TTD benefits it is the 

claimant’s burden to prove not only that he did not work but also that he was unable to work. A TTD award is proper 

when the claimant cannot perform any services except those for which no reasonably stable labor market exists. 

Therefore, when determining whether an employee is entitled to TTD benefits, the test is whether the employee 

remains temporarily totally disabled as a result of a work-related injury and whether the employee is capable of 

returning to the work force.  

The Arbitrator found that the motor vehicle accident which the Petitioner was involved in in January of 2016 did not 

intervene or supervene chain of causation with respect to the Petitioner’s right upper extremity conditions.  

What it means: The fact that a claimant does not always apply for jobs within his skill set in his search for postinjury 

employment will not block an award of maintenance benefits where, as here, the claimant also applies for the types of 

jobs that the employer’s vocational expert has identified as appropriate for his transferable skills.  

Summary: On July 29, 2014, the claimant injured his right hand, wrist, and elbow while working as a carpenter for the 

employer. He was diagnosed with ulnar neuropathy at the right elbow, posterior interosseous neuropathy on the right 

dorsal proximal forearm, and median neuropathy on the right wrist. He underwent surgery for right carpal tunnel, right 

cubital tunnel, and right radial tunnel syndromes. At trial, the employer argued that the claimant was not entitled to 

maintenance benefits because his job search was self-limited and in bad faith.  

Rejecting this argument, the Commission noted that the claimant’s job search logs covered September 12, 2016, 

through April 1, 2018. During that time period, the claimant applied for 325 jobs. The employer contended that the 
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claimant’s search was insufficient because he imposed an artificial requirement of 35 hours per week of his skill set. 

Although the claimant’s job logs included numerous applications to fast-food restaurants and other unskilled positions, 

the claimant also applied for the types of jobs that the employer’s vocational expert identified as appropriate for his 

transferable skills. These positions included a watchman, dispatcher, patient access specialist at a medical center, sales 

at a department store and automobile dealership, and security at retail stores. The Commission found the claimant’s job 

search was sufficiently diligent to justify the award of maintenance benefits.  

Given the doctor’s testimony that the releases to activity were not intended to reflect that Petitioner was capable of 

immediately resuming  his pre-accident work activities but rather were in effect ongoing therapy to see if he could 

regain the lost strength and return to normal function, as well as the consistent documentation of significant strength 

deficits which preclude Petitioner from performing his usual carpentry duties, the Commission concludes Petitioner was 

entitled to Temporary Total Disability benefits. The Commission found that Petitioner was temporarily and totally 

disabled from July 30, 2014 through October 1, 2015, and November 1, 2015 through September 7, 2016.  

The Commission went on to modify the period of maintenance benefits. The job search logs showed that the claimant’s 

efforts dramatically waned after February 2018. While the claimant applied for 42 positions in February 2018, over the 

months of March and April, only a total of 10 applications were documented. The Commission found this does not 

evidence diligent job search efforts sufficient to justify payment of maintenance benefits. Accordingly, the Commission 

terminated maintenance benefits on February 28, 2018. 

Authority of Commission- Jurisdiction- Claimant fails to rescind arbitrator’s approval of settlement contract 

Case name: Rojas v. Northwest Community Hospital, 20 IWCC 0405.  

Ruling: In affirming, the Commission held there was no basis to vacate the arbitrator’s approval of the claimant’s 

settlement contract.  

The threshold issue is whether the Commission has jurisdiction to consider whether the Arbitrator’s approval of the 

settlement should be vacated. The Commission is an administrative agency with powers limited to those explicitly 

granted by the legislature. Section 19(b) of the Act provides that a decision of the Arbitrator shall become the decision 

of the Commission unless a Petition for Review is filed within 30 days after receipt of the decision.  

What it means: Where the arbitrator approves a settlement contract, and the claimant then files a petition for review of 

that contract within 30 days seeking to rescind or vacate the arbitrator’s approval, the Commission has jurisdiction to 

consider the petition.  

Summary: The claimant filed an application for Adjustment of Claim alleging she suffered injuries while working for the 

employer-hospital. She also filed a civil suit regarding the same incident. On June 20, 2017, the claimant signed a 

settlement contract regarding the workers’ compensation claim. Under the settlement, the claimant waived her rights 

under the WCA, and the employer retained its lien rights under WCA Section 5. The settlement totaled $300, and the 

contract was approved by an arbitrator on June 20, 2017. The defendants then filed a motion to dismiss the civil suit in 

the Circuit Court based on the WCA’S exclusivity provision. On July 19, 2017, the claimant filed a petition for review 

seeking rescission of the settlement contract based on mutual mistake of fact and ambiguity in the contract. The 

employer filed a motion to dismiss the petition for review, alleging the Commission was without jurisdiction to consider 

the petition. 

The Commission has reviewed the entire contract carefully. The agreement resolves a highly disputed claim utilizing 

broad language similar to that found in many contracts presented to Arbitrator’s and the Commission. However, the 

terms of the contract are clear in that the very compensability of the claim filed by Petitioner was in dispute and she 

waived rights in exchange for receiving a certain sum of money. The use of the approved contract as a tool by the 

Defendant’s in the civil action to close out her rights there is beyond the Commission’s authority to assess.  
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Thus, upon review of the settlement contract as submitted and after considering the parties’ arguments and briefs, and 

being advised of the facts and the law, the Commission finds no basis to vacate the Arbitrator’s approval of the contract. 

Therefore, the Arbitrator’s approval of the settlement is affirmed.  

Upon review, the Commission addressed first whether it had jurisdiction to consider the arbitrator’s approval of the 

settlement. No precedent exists directly addressing the situation where a settlement contract was approved and then a 

petition for review of that contract was filed within 30 days seeking to rescind or vacate the arbitrator’s approval. The 

Commission determined that a settlement contract approved by an arbitrator has the same effect as a decision by an 

arbitrator. Pursuant to Section 19(b), the settlement contract does not become a final decision of the Commission until 

30 days after its approval. Therefore, the Commission retains jurisdiction to review the contract approved by the 

arbitrator given the timely filed petition for review. In this case, because the claimant filed her petition for review within 

30 days of contract approval by the arbitrator, the Commission had jurisdiction to review the contract.  

  The Commission went on to reject the claimant’s contention that the settlement contract contained a mutual 

mistake of fact of that it was ambiguous. The claimant argued the arbitrator would not have approved the contract had 

she had known the employer would use the contract to seek dismissal of the civil action. However, the Commission 

refused to consider what is not contained within the contract before it. The terms of the contract are clear in the that 

the very compensability of the claim filed by the claimant was in dispute and she waived rights in exchange for receiving 

a sum of money. The use of the approved contract as a tool by the defendants in the civil action to close out her rights is 

beyond the Commission’s authority. Accordingly, the Commission affirmed the arbitrator’s approval of the settlement.  

 


